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Subpart D—Records Required To Be Maintained By Banks

§1020.400   General.
§1020.410   Records to be made and retained by banks.
Subpart E—Special Information Sharing Procedures To Deter Money Laundering and Terrorist 
Activity

§1020.500   General.
§1020.520   Special information sharing procedures to deter money laundering and terrorist 
activity for banks.
§1020.530   [Reserved]
§1020.540   Voluntary information sharing among financial institutions.
Subpart F—Special Standards of Diligence; Prohibitions; and Special Measures

§1020.600   General.
§1020.610   Due diligence programs for correspondent accounts for foreign financial institutions.
§1020.620   Due diligence programs for private banking accounts.
§1020.630   Prohibition on correspondent accounts for foreign shell banks; records concerning 
owners of foreign banks and agents for service of legal process.
§1020.640   [Reserved]
§1020.670   Summons or subpoena of foreign bank records; termination of correspondent 
relationship.

Authority: 12 U.S.C. 1829b and 1951-1959; 31 U.S.C. 5311-5314 and 5316-5332; title III, sec. 
314, Pub. L. 107-56, 115 Stat. 307; sec. 701, Pub. L. 114-74, 129 Stat. 599.

Source: 75 FR 65812, Oct. 26, 2010, unless otherwise noted.
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Subpart A—Definitions
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§1020.100   Definitions.

Refer to §1010.100 of this Chapter for general definitions not noted herein. To the extent there is 
a differing definition in §1010.100 of this chapter, the definition in this Section is what applies to 
part 1020. Unless otherwise indicated, for purposes of this part:

(a) Account. For purposes of §1020.220:

(1) Account means a formal banking relationship established to provide or engage in services, 
dealings, or other financial transactions including a deposit account, a transaction or asset 
account, a credit account, or other extension of credit. Account also includes a relationship 
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established to provide a safety deposit box or other safekeeping services, or cash management, 
custodian, and trust services.

(2) Account does not include:

(i) A product or service where a formal banking relationship is not established with a person, 
such as check-cashing, wire transfer, or sale of a check or money order;

(ii) An account that the bank acquires through an acquisition, merger, purchase of assets, or 
assumption of liabilities; or

(iii) An account opened for the purpose of participating in an employee benefit plan established 
under the Employee Retirement Income Security Act of 1974.

(b) Bank. For the purposes of §1020.220, means:

(1) A bank, as that term is defined in §1010.100(d), that is subject to regulation by a Federal 
functional regulator; and

(2) A credit union, private bank, and trust company, as set forth in §1010.100(d) of this chapter, 
that does not have a Federal functional regulator.

(c) Customer. For the purposes of §1020.220:

(1) Customer means:

(i) A person that opens a new account; and

(ii) An individual who opens a new account for:

(A) An individual who lacks legal capacity, such as a minor; or

(B) An entity that is not a legal person, such as a civic club.

(2) Customer does not include:

(i) A financial institution regulated by a Federal functional regulator or a bank regulated by a 
State bank regulator;

(ii) A person described in §1020.315(b)(2) through (b)(4); or

(iii) A person that has an existing account with the bank, provided that the bank has a reasonable 
belief that it knows the true identity of the person.

(d) Financial institution means:

(1) For the purposes of §1020.210, a financial institution defined in 31 U.S.C. 5312(a)(2) or (c)
(1) that is subject to regulation by a Federal functional regulator or a self-regulatory 
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organization.

(2) For the purposes of §1020.220, financial institution is defined at 31 U.S.C. 5312(a)(2) and (c)
(1).

 Back to Top

Subpart B—Programs
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§1020.200   General.

Banks are subject to the program requirements set forth and cross referenced in this subpart. 
Banks should also refer to subpart B of part 1010 of this chapter for program requirements 
contained in that subpart which apply to banks.

 Back to Top

§1020.210   Anti-money laundering program requirements 
for financial institutions regulated only by a Federal 
functional regulator, including banks, savings associations, 
and credit unions.

A financial institution regulated by a Federal functional regulator that is not subject to the 
regulations of a self-regulatory organization shall be deemed to satisfy the requirements of 31 
U.S.C. 5318(h)(1) if the financial institution implements and maintains an anti-money laundering 
program that:

(a) Complies with the requirements of §§1010.610 and 1010.620 of this chapter;

(b) Includes, at a minimum:

(1) A system of internal controls to assure ongoing compliance;

(2) Independent testing for compliance to be conducted by bank personnel or by an outside party;

(3) Designation of an individual or individuals responsible for coordinating and monitoring day-
to-day compliance;

(4) Training for appropriate personnel; and

(5) Appropriate risk-based procedures for conducting ongoing customer due diligence, to 
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include, but not be limited to:

(i) Understanding the nature and purpose of customer relationships for the purpose of developing 
a customer risk profile; and

(ii) Conducting ongoing monitoring to identify and report suspicious transactions and, on a risk 
basis, to maintain and update customer information. For purposes of this paragraph (b)(5)(ii), 
customer information shall include information regarding the beneficial owners of legal entity 
customers (as defined in §1010.230 of this chapter); and

(c) Complies with the regulation of its Federal functional regulator governing such programs.

[81 FR 29457, May 11, 2016] 

 Back to Top

§1020.220   Customer identification programs for banks, 
savings associations, credit unions, and certain non-
Federally regulated banks.

(a) Customer Identification Program: minimum requirements—(1) In general. A bank must 
implement a written Customer Identification Program (CIP) appropriate for its size and type of 
business that, at a minimum, includes each of the requirements of paragraphs (a)(1) through (5) 
of this section. If a bank is required to have an anti-money laundering compliance program under 
the regulations implementing 31 U.S.C. 5318(h), 12 U.S.C. 1818(s), or 12 U.S.C. 1786(q)(1), 
then the CIP must be a part of the anti-money laundering compliance program. Until such time 
as credit unions, private banks, and trust companies without a Federal functional regulator are 
subject to such a program, their CIPs must be approved by their boards of directors.

(2) Identity verification procedures. The CIP must include risk-based procedures for verifying 
the identity of each customer to the extent reasonable and practicable. The procedures must 
enable the bank to form a reasonable belief that it knows the true identity of each customer. 
These procedures must be based on the bank's assessment of the relevant risks, including those 
presented by the various types of accounts maintained by the bank, the various methods of 
opening accounts provided by the bank, the various types of identifying information available, 
and the bank's size, location, and customer base. At a minimum, these procedures must contain 
the elements described in this paragraph (a)(2).

(i) Customer information required—(A) In general. The CIP must contain procedures for 
opening an account that specify the identifying information that will be obtained from each 
customer. Except as permitted by paragraphs (a)(2)(i)(B) and (C) of this section, the bank must 
obtain, at a minimum, the following information from the customer prior to opening an account:

(1) Name;

https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
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(2) Date of birth, for an individual;

(3) Address, which shall be:

(i) For an individual, a residential or business street address;

(ii) For an individual who does not have a residential or business street address, an Army Post 
Office (APO) or Fleet Post Office (FPO) box number, or the residential or business street address 
of next of kin or of another contact individual; or

(iii) For a person other than an individual (such as a corporation, partnership, or trust), a 
principal place of business, local office, or other physical location; and

(4) Identification number, which shall be:

(i) For a U.S. person, a taxpayer identification number; or

(ii) For a non-U.S. person, one or more of the following: A taxpayer identification number; 
passport number and country of issuance; alien identification card number; or number and 
country of issuance of any other government-issued document evidencing nationality or 
residence and bearing a photograph or similar safeguard.

Note to paragraph (a)(2)(i)(A)(4)(ii): When opening an account for a foreign business or 
enterprise that does not have an identification number, the bank must request alternative 
government-issued documentation certifying the existence of the business or enterprise.

(B) Exception for persons applying for a taxpayer identification number. Instead of obtaining a 
taxpayer identification number from a customer prior to opening the account, the CIP may 
include procedures for opening an account for a customer that has applied for, but has not 
received, a taxpayer identification number. In this case, the CIP must include procedures to 
confirm that the application was filed before the customer opens the account and to obtain the 
taxpayer identification number within a reasonable period of time after the account is opened.

(C) Credit card accounts. In connection with a customer who opens a credit card account, a bank 
may obtain the identifying information about a customer required under paragraph (a)(2)(i)(A) 
by acquiring it from a third-party source prior to extending credit to the customer.

(ii) Customer verification. The CIP must contain procedures for verifying the identity of the 
customer, using information obtained in accordance with paragraph (a)(2)(i) of this section, 
within a reasonable time after the account is opened. The procedures must describe when the 
bank will use documents, non-documentary methods, or a combination of both methods as 
described in this paragraph (a)(2)(ii).

(A) Verification through documents. For a bank relying on documents, the CIP must contain 
procedures that set forth the documents that the bank will use. These documents may include:

(1) For an individual, unexpired government-issued identification evidencing nationality or 
residence and bearing a photograph or similar safeguard, such as a driver's license or passport; 
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and

(2) For a person other than an individual (such as a corporation, partnership, or trust), documents 
showing the existence of the entity, such as certified articles of incorporation, a government-
issued business license, a partnership agreement, or trust instrument.

(B) Verification through non-documentary methods. For a bank relying on non-documentary 
methods, the CIP must contain procedures that describe the non-documentary methods the bank 
will use.

(1) These methods may include contacting a customer; independently verifying the customer's 
identity through the comparison of information provided by the customer with information 
obtained from a consumer reporting agency, public database, or other source; checking 
references with other financial institutions; and obtaining a financial statement.

(2) The bank's non-documentary procedures must address situations where an individual is 
unable to present an unexpired government-issued identification document that bears a 
photograph or similar safeguard; the bank is not familiar with the documents presented; the 
account is opened without obtaining documents; the customer opens the account without 
appearing in person at the bank; and where the bank is otherwise presented with circumstances 
that increase the risk that the bank will be unable to verify the true identity of a customer through 
documents.

(C) Additional verification for certain customers. The CIP must address situations where, based 
on the bank's risk assessment of a new account opened by a customer that is not an individual, 
the bank will obtain information about individuals with authority or control over such account, 
including signatories, in order to verify the customer's identity. This verification method applies 
only when the bank cannot verify the customer's true identity using the verification methods 
described in paragraphs (a)(2)(ii)(A) and (B) of this section.

(iii) Lack of verification. The CIP must include procedures for responding to circumstances in 
which the bank cannot form a reasonable belief that it knows the true identity of a customer. 
These procedures should describe:

(A) When the bank should not open an account;

(B) The terms under which a customer may use an account while the bank attempts to verify the 
customer's identity;

(C) When the bank should close an account, after attempts to verify a customer's identity have 
failed; and

(D) When the bank should file a Suspicious Activity Report in accordance with applicable law 
and regulation.

(3) Recordkeeping. The CIP must include procedures for making and maintaining a record of all 
information obtained under the procedures implementing paragraph (a) of this section.
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(i) Required records. At a minimum, the record must include:

(A) All identifying information about a customer obtained under paragraph (a)(2)(i) of this 
section;

(B) A description of any document that was relied on under paragraph (a)(2)(ii)(A) of this 
section noting the type of document, any identification number contained in the document, the 
place of issuance and, if any, the date of issuance and expiration date;

(C) A description of the methods and the results of any measures undertaken to verify the 
identity of the customer under paragraph (a)(2)(ii)(B) or (C) of this section; and

(D) A description of the resolution of any substantive discrepancy discovered when verifying the 
identifying information obtained.

(ii) Retention of records. The bank must retain the information in paragraph (a)(3)(i)(A) of this 
section for five years after the date the account is closed or, in the case of credit card accounts, 
five years after the account is closed or becomes dormant. The bank must retain the information 
in paragraphs (a)(3)(i)(B), (C), and (D) of this section for five years after the record is made.

(4) Comparison with government lists. The CIP must include procedures for determining 
whether the customer appears on any list of known or suspected terrorists or terrorist 
organizations issued by any Federal government agency and designated as such by Treasury in 
consultation with the Federal functional regulators. The procedures must require the bank to 
make such a determination within a reasonable period of time after the account is opened, or 
earlier, if required by another Federal law or regulation or Federal directive issued in connection 
with the applicable list. The procedures must also require the bank to follow all Federal 
directives issued in connection with such lists.

(5)(i) Customer notice. The CIP must include procedures for providing bank customers with 
adequate notice that the bank is requesting information to verify their identities.

(ii) Adequate notice. Notice is adequate if the bank generally describes the identification 
requirements of this section and provides the notice in a manner reasonably designed to ensure 
that a customer is able to view the notice, or is otherwise given notice, before opening an 
account. For example, depending upon the manner in which the account is opened, a bank may 
post a notice in the lobby or on its Web site, include the notice on its account applications, or use 
any other form of written or oral notice.

(iii) Sample notice. If appropriate, a bank may use the following sample language to provide 
notice to its customers:

Important Information About Procedures for Opening a New Account

To help the government fight the funding of terrorism and money laundering activities, Federal 
law requires all financial institutions to obtain, verify, and record information that identifies each 



Banking Regulations

www-scannedretina.com - 9 of 60 - arnie@arnierosner.com - 714-964-4056

person who opens an account.

What this means for you: When you open an account, we will ask for your name, address, date of 
birth, and other information that will allow us to identify you. We may also ask to see your 
driver's license or other identifying documents.

(6) Reliance on another financial institution. The CIP may include procedures specifying when a 
bank will rely on the performance by another financial institution (including an affiliate) of any 
procedures of the bank's CIP, with respect to any customer of the bank that is opening, or has 
opened, an account or has established a similar formal banking or business relationship with the 
other financial institution to provide or engage in services, dealings, or other financial 
transactions, provided that:

(i) Such reliance is reasonable under the circumstances;

(ii) The other financial institution is subject to a rule implementing 31 U.S.C. 5318(h) and is 
regulated by a Federal functional regulator; and

(iii) The other financial institution enters into a contract requiring it to certify annually to the 
bank that it has implemented its anti-money laundering program, and that it will perform (or its 
agent will perform) the specified requirements of the bank's CIP.

(b) Exemptions. The appropriate Federal functional regulator, with the concurrence of the 
Secretary, may, by order or regulation, exempt any bank or type of account from the 
requirements of this section. The Federal functional regulator and the Secretary shall consider 
whether the exemption is consistent with the purposes of the Bank Secrecy Act and with safe and 
sound banking, and may consider other appropriate factors. The Secretary will make these 
determinations for any bank or type of account that is not subject to the authority of a Federal 
functional regulator.

(c) Other requirements unaffected. Nothing in this section relieves a bank of its obligation to 
comply with any other provision in this chapter, including provisions concerning information 
that must be obtained, verified, or maintained in connection with any account or transaction.

 Back to Top

Subpart C—Reports Required To Be Made By Banks

 Back to Top

§1020.300   General.

Banks are subject to the reporting requirements set forth and cross referenced in this subpart. 
Banks should also refer to Subpart C of Part 1010 of this chapter for reporting requirements 

https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top


Banking Regulations

www-scannedretina.com - 10 of 60 - arnie@arnierosner.com - 714-964-4056

contained in that subpart which apply to banks.

 Back to Top

§1020.310   Reports of transactions in currency.

The reports of transactions in currency requirements for banks are located in subpart C of part 
1010 of this chapter and this subpart.

 Back to Top

§1020.311   Filing obligations.

Refer to §1010.311 of this chapter for reports of transactions in currency filing obligations for 
banks.

 Back to Top

§1020.312   Identification required.

Refer to §1010.312 of this chapter for identification requirements for reports of transactions in 
currency filed by banks.

 Back to Top

§1020.313   Aggregation.

Refer to §1010.313 of this chapter for reports of transactions in currency aggregation 
requirements for banks.

 Back to Top

§1020.314   Structured transactions.

Refer to §1010.314 of this chapter for rules regarding structured transactions for banks.

 Back to Top

§1020.315   Transactions of exempt persons.

(a) General. No bank is required to file a report otherwise required by §1010.311 with respect to 

https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
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any transaction in currency between an exempt person and such bank, or, to the extent provided 
in paragraph (e)(6) of this section, between such exempt person and other banks affiliated with 
such bank. (A limitation on the exemption described in this paragraph (a) is set forth in 
paragraph (f) of this section.)

(b) Exempt person. For purposes of this section, an exempt person is:

(1) A bank, to the extent of such bank's domestic operations;

(2) A department or agency of the United States, of any State, or of any political subdivision of 
any State;

(3) Any entity established under the laws of the United States, of any State, or of any political 
subdivision of any State, or under an interstate compact between two or more States, that 
exercises governmental authority on behalf of the United States or any such State or political 
subdivision;

(4) Any entity, other than a bank, whose common stock or analogous equity interests are listed 
on the New York Stock Exchange or the American Stock Exchange or whose common stock or 
analogous equity interests have been designated as a NASDAQ National Market Security listed 
on the NASDAQ Stock Market (except stock or interests listed under the separate “NASDAQ 
Capital Markets Companies” heading), provided that, for purposes of this paragraph (b)(4), a 
person that is a financial institution, other than a bank, is an exempt person only to the extent of 
its domestic operations;

(5) Any subsidiary, other than a bank, of any entity described in paragraph (b)(4) of this section 
(a “listed entity”) that is organized under the laws of the United States or of any State and at least 
51 percent of whose common stock or analogous equity interest is owned by the listed entity, 
provided that, for purposes of this paragraph (b)(5), a person that is a financial institution, other 
than a bank, is an exempt person only to the extent of its domestic operations;

(6) To the extent of its domestic operations and only with respect to transactions conducted 
through its exemptible accounts, any other commercial enterprise (for purposes of this section, a 
“non-listed business”), other than an enterprise specified in paragraph (e)(8) of this section, that:

(i) Maintains a transaction account, as defined in paragraph (e)(9) of this section, at the bank for 
at least two months, except as provided in paragraph (c)(2)(ii) of this section;

(ii) Frequently engages in transactions in currency with the bank in excess of $10,000; and

(iii) Is incorporated or organized under the laws of the United States or a State, or is registered as 
and eligible to do business within the United States or a State; or

(7) With respect solely to withdrawals for payroll purposes from existing exemptible accounts, 
any other person (for purposes of this section, a “payroll customer”) that:

(i) Maintains a transaction account, as defined in paragraph (e)(9) of this section, at the bank for 
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at least two months, except as provided in paragraph (c)(2)(ii) of this section;

(ii) Operates a firm that frequently withdraws more than $10,000 in order to pay its United States 
employees in currency; and

(iii) Is incorporated or organized under the laws of the United States or a State, or is registered as 
and eligible to do business within the United States or a State.

(c) Designation of certain exempt persons—(1) General. Except as provided in paragraph (c)(2) 
of this section, a bank must designate an exempt person by filing FinCEN Form 110. Such 
designation must occur by the close of the 30-calendar day period beginning after the day of the 
first reportable transaction in currency with that person sought to be exempted from reporting 
under the terms of this section. The designation must be made separately by each bank that treats 
the customer as an exempt person, except as provided in paragraph (e)(6) of this section.

(2) Special rules. (i) A bank is not required to file a FinCEN Form 110 with respect to the 
transfer of currency to or from:

(A) Any of the twelve Federal Reserve Banks; or

(B) Any exempt person as described in paragraphs (b)(1) to (3) of this section.

(ii) Notwithstanding subparagraphs (b)(6)(i) and (b)(7)(i) of this section, and if the requirements 
under this section are otherwise satisfied, a bank may designate a non-listed business or a payroll 
customer, as described in paragraphs (b)(6) and (7) of this section, as an exempt person before 
the customer has maintained a transaction account at the bank for at least two months if the bank 
conducts and documents a risk-based assessment of the customer and forms a reasonable belief 
that the customer has a legitimate business purpose for conducting frequent transactions in 
currency.

(d) Annual review. At least once each year, a bank must review the eligibility of an exempt 
person described in paragraphs (b)(4) to (7) of this section to determine whether such person 
remains eligible for an exemption. As part of its annual review, a bank must review the 
application of the monitoring system required to be maintained by paragraph (h)(2) of this 
section to each existing account of an exempt person described in paragraphs (b)(6) or (b)(7) of 
this section.

(e) Operating rules—(1) General rule. Subject to the specific rules of this section, a bank must 
take such steps to assure itself that a person is an exempt person (within the meaning of the 
applicable provision of paragraph (b) of this section), to document the basis for its conclusions, 
and document its compliance, with the terms of this section, that a reasonable and prudent bank 
would take and document to protect itself from loan or other fraud or loss based on 
misidentification of a person's status, and in the case of the monitoring system requirement set 
forth in paragraph (h)(2) of this section, such steps that a reasonable and prudent bank would 
take and document to identify suspicious transactions as required by paragraph (h)(2) of this 
section.
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(2) Governmental departments and agencies. A bank may treat a person as a governmental 
department, agency, or entity if the name of such person reasonably indicates that it is described 
in paragraph (b)(2) or (b)(3) of this section, or if such person is known generally in the 
community to be a State, the District of Columbia, a tribal government, a Territory or Insular 
Possession of the United States, or a political subdivision or a wholly-owned agency or 
instrumentality of any of the foregoing. An entity generally exercises governmental authority on 
behalf of the United States, a State, or a political subdivision, for purposes of paragraph (b)(3) of 
this section, only if its authorities include one or more of the powers to tax, to exercise the 
authority of eminent domain, or to exercise police powers with respect to matters within its 
jurisdiction. Examples of entities that exercise governmental authority include, but are not 
limited to, the New Jersey Turnpike Authority and the Port Authority of New York and New 
Jersey.

(3) Stock exchange listings. In determining whether a person is described in paragraph (b)(4) of 
this section, a bank may rely on any New York, American, or NASDAQ Stock Market listing 
published in a newspaper of general circulation, on any commonly accepted or published stock 
symbol guide, on any information contained in the Securities and Exchange Commission 
“EDGAR” System, or on any information contained on an Internet site or sites maintained by the 
New York Stock Exchange, the American Stock Exchange, or the NASDAQ.

(4) Listed company subsidiaries. In determining whether a person is described in paragraph (b)
(5) of this section, a bank may rely upon:

(i) Any reasonably authenticated corporate officer's certificate;

(ii) Any reasonably authenticated photocopy of Internal Revenue Service Form 851 (Affiliation 
Schedule) or the equivalent thereof for the appropriate tax year; or

(iii) A person's Annual Report or Form 10-K, as filed in each case with the Securities and 
Exchange Commission.

(5) Aggregated accounts. In determining the qualification of a customer as a non-listed business 
or a payroll customer, a bank may treat all exemptible accounts of the customer as a single 
account. If a bank elects to treat all exemptible accounts of a customer as a single account, the 
bank must continue to treat such accounts consistently as a single account for purposes of 
determining the qualification of the customer as a non-listed business or payroll customer.

(6) Affiliated banks. The designation required by paragraph (c) of this section may be made by a 
parent bank holding company or one of its bank subsidiaries on behalf of all bank subsidiaries of 
the holding company, so long as the designation lists each bank subsidiary to which the 
designation shall apply.

(7) Sole proprietorships. A sole proprietorship may be treated as a non-listed business if it 
otherwise meets the requirements of paragraph (b)(6) of this section, as applicable. In addition, a 
sole proprietorship may be treated as a payroll customer if it otherwise meets the requirements of 
paragraph (b)(7) of this section, as applicable.
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(8) Ineligible businesses. A business engaged primarily in one or more of the following activities 
may not be treated as a non-listed business for purposes of this section: Serving as financial 
institutions or agents of financial institutions of any type; purchase or sale to customers of motor 
vehicles of any kind, vessels, aircraft, farm equipment or mobile homes; the practice of law, 
accountancy, or medicine; auctioning of goods; chartering or operation of ships, buses, or 
aircraft; gaming of any kind (other than licensed parimutuel betting at race tracks); investment 
advisory services or investment banking services; real estate brokerage; pawn brokerage; title 
insurance and real estate closing; trade union activities; and any other activities that may be 
specified by FinCEN. A business that engages in multiple business activities may be treated as a 
non-listed business so long as no more than 50% of its gross revenues are derived from one or 
more of the ineligible business activities listed in this paragraph (e)(8).

(9) Exemptible accounts of a non-listed business or payroll customer. The exemptible accounts 
of a non-listed business or payroll customer include transaction accounts and money market 
deposit accounts. However, money market deposit accounts maintained other than in connection 
with a commercial enterprise are not exemptible accounts. A transaction account, for purposes of 
this section, is any account described in section 19(b)(1)(C) of the Federal Reserve Act, 12 
U.S.C. 461(b)(1)(C), and its implementing regulations (12 CFR part 204). A money market 
deposit account, for purposes of this section, is any interest-bearing account that is described as a 
money market deposit account in 12 CFR 204.2(d)(2).

(10) Documentation. The records maintained by a bank to document its compliance with and 
administration of the rules of this section shall be maintained in accordance with the provisions 
of §1010.430.

(f) Limitation on exemption. A transaction carried out by an exempt person as an agent for 
another person who is the beneficial owner of the funds that are the subject of a transaction in 
currency is not subject to the exemption from reporting contained in paragraph (a) of this section.

(g) Limitation on liability. (1) No bank shall be subject to penalty under this chapter for failure to 
file a report required by §1010.311 with respect to a transaction in currency by an exempt person 
with respect to which the requirements of this section have been satisfied, unless the bank:

(i) Knowingly files false or incomplete information with respect to the transaction or the 
customer engaging in the transaction; or

(ii) Has reason to believe that the customer does not meet the criteria established by this section 
for treatment of the transactor as an exempt person or that the transaction is not a transaction of 
the exempt person.

(2) Subject to the specific terms of this section, and absent any specific knowledge of information 
indicating that a customer no longer meets the requirements of an exempt person, a bank satisfies 
the requirements of this section to the extent it continues to treat that customer as an exempt 
person until the completion of that customer's next required periodic review, which as required 
by paragraph (d) of this section for an exempt person described in paragraph (b)(4) to (7) of this 
section, shall occur no less than once each year.



Banking Regulations

www-scannedretina.com - 15 of 60 - arnie@arnierosner.com - 714-964-4056

(3) A bank that files a report with respect to a currency transaction by an exempt person rather 
than treating such person as exempt shall remain subject, with respect to each such report, to the 
rules for filing reports, and the penalties for filing false or incomplete reports that are applicable 
to reporting of transactions in currency by persons other than exempt persons.

(h) Obligations to file suspicious activity reports and maintain system for monitoring 
transactions in currency. (1) Nothing in this section relieves a bank of the obligation, or reduces 
in any way such bank's obligation, to file a report required by §1020.320 with respect to any 
transaction, including any transaction in currency that a bank knows, suspects, or has reason to 
suspect is a transaction or attempted transaction that is described in §1020.320(a)(2)(i), (ii), or 
(iii), or relieves a bank of any reporting or recordkeeping obligation imposed by this chapter 
(except the obligation to report transactions in currency pursuant to this chapter to the extent 
provided in this section). Thus, for example, a sharp increase from one year to the next in the 
gross total of currency transactions made by an exempt customer, or similarly anomalous 
transactions trends or patterns, may trigger the obligation of a bank under §1020.320.

(2) Consistent with its annual review obligations under paragraph (d) of this section, a bank shall 
establish and maintain a monitoring system that is reasonably designed to detect, for each 
account of a non-listed business or payroll customer, those transactions in currency involving 
such account that would require a bank to file a suspicious transaction report. The statement in 
the preceding sentence with respect to accounts of non-listed business and payroll customers 
does not limit the obligation of banks generally to take the steps necessary to satisfy the terms of 
paragraph (h)(1) of this section and §1020.320 with respect to all exempt persons.

(i) Revocation. Without any action on the part of the Department of the Treasury and subject to 
the limitation on liability contained in paragraph (g)(2) of this section:

(1) The status of an entity as an exempt person under paragraph (b)(4) of this section ceases once 
such entity ceases to be listed on the applicable stock exchange; and

(2) The status of a subsidiary as an exempt person under paragraph (b)(5) of this section ceases 
once such subsidiary ceases to have at least 51 per cent of its common stock or analogous equity 
interest owned by a listed entity.

(Approved by the Office of Management and Budget under control number 1506-0012)

[75 FR 65812, Oct. 26, 2010, as amended at 77 FR 33640, June 7, 2012]

 Back to Top

§1020.320   Reports by banks of suspicious transactions.

(a) General. (1) Every bank shall file with the Treasury Department, to the extent and in the 
manner required by this section, a report of any suspicious transaction relevant to a possible 
violation of law or regulation. A bank may also file with the Treasury Department by using the 
Suspicious Activity Report specified in paragraph (b)(1) of this section or otherwise, a report of 

https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
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any suspicious transaction that it believes is relevant to the possible violation of any law or 
regulation but whose reporting is not required by this section.

(2) A transaction requires reporting under the terms of this section if it is conducted or attempted 
by, at, or through the bank, it involves or aggregates at least $5,000 in funds or other assets, and 
the bank knows, suspects, or has reason to suspect that:

(i) The transaction involves funds derived from illegal activities or is intended or conducted in 
order to hide or disguise funds or assets derived from illegal activities (including, without 
limitation, the ownership, nature, source, location, or control of such funds or assets) as part of a 
plan to violate or evade any Federal law or regulation or to avoid any transaction reporting 
requirement under Federal law or regulation;

(ii) The transaction is designed to evade any requirements of this chapter or of any other 
regulations promulgated under the Bank Secrecy Act; or

(iii) The transaction has no business or apparent lawful purpose or is not the sort in which the 
particular customer would normally be expected to engage, and the bank knows of no reasonable 
explanation for the transaction after examining the available facts, including the background and 
possible purpose of the transaction.

(b) Filing procedures—(1) What to file. A suspicious transaction shall be reported by completing 
a Suspicious Activity Report (“SAR”), and collecting and maintaining supporting documentation 
as required by paragraph (d) of this section.

(2) Where to file. The SAR shall be filed with FinCEN in a central location, to be determined by 
FinCEN, as indicated in the instructions to the SAR.

(3) When to file. A bank is required to file a SAR no later than 30 calendar days after the date of 
initial detection by the bank of facts that may constitute a basis for filing a SAR. If no suspect 
was identified on the date of the detection of the incident requiring the filing, a bank may delay 
filing a SAR for an additional 30 calendar days to identify a suspect. In no case shall reporting be 
delayed more than 60 calendar days after the date of initial detection of a reportable transaction. 
In situations involving violations that require immediate attention, such as, for example, ongoing 
money laundering schemes, the bank shall immediately notify, by telephone, an appropriate law 
enforcement authority in addition to filing timely a SAR.

(c) Exceptions. A bank is not required to file a SAR for a robbery or burglary committed or 
attempted that is reported to appropriate law enforcement authorities, or for lost, missing, 
counterfeit, or stolen securities with respect to which the bank files a report pursuant to the 
reporting requirements of 17 CFR 240.17f-1.

(d) Retention of records. A bank shall maintain a copy of any SAR filed and the original or 
business record equivalent of any supporting documentation for a period of five years from the 
date of filing the SAR. Supporting documentation shall be identified, and maintained by the bank 
as such, and shall be deemed to have been filed with the SAR. A bank shall make all supporting 
documentation available to FinCEN or any Federal, State, or local law enforcement agency, or 
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any Federal regulatory authority that examines the bank for compliance with the Bank Secrecy 
Act, or any State regulatory authority administering a State law that requires the bank to comply 
with the Bank Secrecy Act or otherwise authorizes the State authority to ensure that the 
institution complies with the Bank Secrecy Act, upon request.

(e) Confidentiality of SARs. A SAR, and any information that would reveal the existence of a 
SAR, are confidential and shall not be disclosed except as authorized in this paragraph (e). For 
purposes of this paragraph (e) only, a SAR shall include any suspicious activity report filed with 
FinCEN pursuant to any regulation in this chapter.

(1) Prohibition on disclosures by banks—(i) General rule. No bank, and no director, officer, 
employee, or agent of any bank, shall disclose a SAR or any information that would reveal the 
existence of a SAR. Any bank, and any director, officer, employee, or agent of any bank that is 
subpoenaed or otherwise requested to disclose a SAR or any information that would reveal the 
existence of a SAR, shall decline to produce the SAR or such information, citing this section and 
31 U.S.C. 5318(g)(2)(A)(i), and shall notify FinCEN of any such request and the response 
thereto.

(ii) Rules of Construction. Provided that no person involved in any reported suspicious 
transaction is notified that the transaction has been reported, this paragraph (e)(1) shall not be 
construed as prohibiting:

(A) The disclosure by a bank, or any director, officer, employee, or agent of a bank, of:

(1) A SAR, or any information that would reveal the existence of a SAR, to FinCEN or any 
Federal, State, or local law enforcement agency, or any Federal regulatory authority that 
examines the bank for compliance with the Bank Secrecy Act, or any State regulatory authority 
administering a State law that requires the bank to comply with the Bank Secrecy Act or 
otherwise authorizes the State authority to ensure that the bank complies with the Bank Secrecy 
Act; or

(2) The underlying facts, transactions, and documents upon which a SAR is based, including but 
not limited to, disclosures:

(i) To another financial institution, or any director, officer, employee, or agent of a financial 
institution, for the preparation of a joint SAR; or

(ii) In connection with certain employment references or termination notices, to the full extent 
authorized in 31 U.S.C. 5318(g)(2)(B); or

(B) The sharing by a bank, or any director, officer, employee, or agent of the bank, of a SAR, or 
any information that would reveal the existence of a SAR, within the bank's corporate 
organizational structure for purposes consistent with Title II of the Bank Secrecy Act as 
determined by regulation or in guidance.

(2) Prohibition on disclosures by government authorities. A Federal, State, local, territorial, or 
Tribal government authority, or any director, officer, employee, or agent of any of the foregoing, 
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shall not disclose a SAR, or any information that would reveal the existence of a SAR, except as 
necessary to fulfill official duties consistent with Title II of the Bank Secrecy Act. For purposes 
of this section, “official duties” shall not include the disclosure of a SAR, or any information that 
would reveal the existence of a SAR, in response to a request for disclosure of non-public 
information or a request for use in a private legal proceeding, including a request pursuant to 31 
CFR 1.11.

(f) Limitation on liability. A bank, and any director, officer, employee, or agent of any bank, that 
makes a voluntary disclosure of any possible violation of law or regulation to a government 
agency or makes a disclosure pursuant to this section or any other authority, including a 
disclosure made jointly with another institution, shall be protected from liability to any person 
for any such disclosure, or for failure to provide notice of such disclosure to any person 
identified in the disclosure, or both, to the full extent provided by 31 U.S.C. 5318(g)(3).

(g) Compliance. Banks shall be examined by FinCEN or its delegatees for compliance with this 
section. Failure to satisfy the requirements of this section may be a violation of the Bank Secrecy 
Act and of this chapter. Such failure may also violate provisions of title 12 of the Code of 
Federal Regulations.

[75 FR 65812, Oct. 26, 2010, as amended at 76 FR 10517, Feb. 25, 2011]
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Subpart D—Records Required To Be Maintained By Banks

 Back to Top

§1020.400   General.

Banks are subject to the recordkeeping requirements set forth and cross referenced in this 
subpart. Banks should also refer to subpart D of part 1010 of this chapter for recordkeeping 
requirements contained in that subpart which apply to banks.

 Back to Top

§1020.410   Records to be made and retained by banks.

(a) Each agent, agency, branch, or office located within the United States of a bank is subject to 
the requirements of this paragraph (a) with respect to a funds transfer in the amount of $3,000 or 
more, and is required to retain either the original or a copy or reproduction of each of the 
following:

(1) Recordkeeping requirements. (i) For each payment order that it accepts as an originator's 
bank, a bank shall obtain and retain either the original or a copy, or electronic record of the 
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following information relating to the payment order:

(A) The name and address of the originator;

(B) The amount of the payment order;

(C) The execution date of the payment order;

(D) Any payment instructions received from the originator with the payment order;

(E) The identity of the beneficiary's bank; and

(F) As many of the following items as are received with the payment order:1

1For funds transfers effected through the Federal Reserve's Fedwire funds transfer system, only 
one of the items is required to be retained, if received with the payment order, until such time as 
the bank that sends the order to the Federal Reserve Bank completes its conversion to the 
expanded Fedwire message format.

(1) The name and address of the beneficiary;

(2) The account number of the beneficiary; and

(3) Any other specific identifier of the beneficiary.

(ii) For each payment order that it accepts as an intermediary bank, a bank shall retain either the 
original or a microfilm, other copy, or electronic record of the payment order.

(iii) For each payment order that it accepts as a beneficiary's bank, a bank shall retain either the 
original or a microfilm, other copy, or electronic record of the payment order.

(2) Originators other than established customers. In the case of a payment order from an 
originator that is not an established customer, in addition to obtaining and retaining the 
information required in paragraph (a)(1)(i) of this section:

(i) If the payment order is made in person, prior to acceptance the originator's bank shall verify 
the identity of the person placing the payment order. If it accepts the payment order, the 
originator's bank shall obtain and retain a record of the name and address, the type of 
identification reviewed, the number of the identification document (e.g., driver's license), as well 
as a record of the person's taxpayer identification number (e.g., social security or employer 
identification number) or, if none, alien identification number or passport number and country of 
issuance, or a notation in the record of the lack thereof. If the originator's bank has knowledge 
that the person placing the payment order is not the originator, the originator's bank shall obtain 
and retain a record of the originator's taxpayer identification number (e.g., social security or 
employer identification number) or, if none, alien identification number or passport number and 
country of issuance, if known by the person placing the order, or a notation in the record of the 
lack thereof.



Banking Regulations

www-scannedretina.com - 20 of 60 - arnie@arnierosner.com - 714-964-4056

(ii) If the payment order accepted by the originator's bank is not made in person, the originator's 
bank shall obtain and retain a record of name and address of the person placing the payment 
order, as well as the person's taxpayer identification number (e.g., social security or employer 
identification number) or, if none, alien identification number or passport number and country of 
issuance, or a notation in the record of the lack thereof, and a copy or record of the method of 
payment (e.g., check or credit card transaction) for the funds transfer. If the originator's bank has 
knowledge that the person placing the payment order is not the originator, the originator's bank 
shall obtain and retain a record of the originator's taxpayer identification number (e.g., social 
security or employer identification number) or, if none, alien identification number or passport 
number and country of issuance, if known by the person placing the order, or a notation in the 
record of the lack thereof.

(3) Beneficiaries other than established customers. For each payment order that it accepts as a 
beneficiary's bank for a beneficiary that is not an established customer, in addition to obtaining 
and retaining the information required in paragraph (a)(1)(iii) of this section:

(i) If the proceeds are delivered in person to the beneficiary or its representative or agent, the 
beneficiary's bank shall verify the identity of the person receiving the proceeds and shall obtain 
and retain a record of the name and address, the type of identification reviewed, and the number 
of the identification document (e.g., driver's license), as well as a record of the person's taxpayer 
identification number (e.g., social security or employer identification number) or, if none, alien 
identification number or passport number and country of issuance, or a notation in the record of 
the lack thereof. If the beneficiary's bank has knowledge that the person receiving the proceeds is 
not the beneficiary, the beneficiary's bank shall obtain and retain a record of the beneficiary's 
name and address, as well as the beneficiary's taxpayer identification number (e.g., social 
security or employer identification number) or, if none, alien identification number or passport 
number and country of issuance, if known by the person receiving the proceeds, or a notation in 
the record of the lack thereof.

(ii) If the proceeds are delivered other than in person, the beneficiary's bank shall retain a copy of 
the check or other instrument used to effect payment, or the information contained thereon, as 
well as the name and address of the person to which it was sent.

(4) Retrievability. The information that an originator's bank must retain under paragraphs (a)(1)
(i) and (a)(2) of this section shall be retrievable by the originator's bank by reference to the name 
of the originator. If the originator is an established customer of the originator's bank and has an 
account used for funds transfers, then the information also shall be retrievable by account 
number. The information that a beneficiary's bank must retain under paragraphs (a)(1)(iii) and (a)
(3) of this section shall be retrievable by the beneficiary's bank by reference to the name of the 
beneficiary. If the beneficiary is an established customer of the beneficiary's bank and has an 
account used for funds transfers, then the information also shall be retrievable by account 
number. This information need not be retained in any particular manner, so long as the bank is 
able to retrieve the information required by this paragraph, either by accessing funds transfer 
records directly or through reference to some other record maintained by the bank.

(5) Verification. Where verification is required under paragraphs (a)(2) and (a)(3) of this section, 
a bank shall verify a person's identity by examination of a document (other than a bank signature 
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card), preferably one that contains the person's name, address, and photograph, that is normally 
acceptable by financial institutions as a means of identification when cashing checks for persons 
other than established customers. Verification of the identity of an individual who indicates that 
he or she is an alien or is not a resident of the United States may be made by passport, alien 
identification card, or other official document evidencing nationality or residence (e.g., a foreign 
driver's license with indication of home address).

(6) Exceptions. The following funds transfers are not subject to the requirements of this section:

(i) Funds transfers where the originator and beneficiary are any of the following:

(A) A bank;

(B) A wholly owned domestic subsidiary of a bank chartered in the United States;

(C) A broker or dealer in securities;

(D) A wholly owned domestic subsidiary of a broker or dealer in securities;

(E) A futures commission merchant or an introducing broker in commodities;

(F) A wholly owned domestic subsidiary of a futures commission merchant or an introducing 
broker in commodities;

(G) The United States;

(H) A state or local government;

(I) A Federal, State or local government agency or instrumentality; or

(J) A mutual fund; and

(ii) Funds transfers where both the originator and the beneficiary are the same person and the 
originator's bank and the beneficiary's bank are the same bank.

(b)(1) With respect to each certificate of deposit sold or redeemed after May 31, 1978, and before 
October 1, 2003, or each deposit or share account opened with a bank after June 30, 1972, and 
before October 1, 2003, a bank shall, within 30 days from the date such a transaction occurs or 
an account is opened, secure and maintain a record of the taxpayer identification number of the 
customer involved; or where the account or certificate is in the names of two or more persons, 
the bank shall secure the taxpayer identification number of a person having a financial interest in 
the certificate or account. In the event that a bank has been unable to secure, within the 30-day 
period specified, the required identification, it shall nevertheless not be deemed to be in violation 
of this section if it has made a reasonable effort to secure such identification, and it maintains a 
list containing the names, addresses, and account numbers of those persons from whom it has 
been unable to secure such identification, and makes the names, addresses, and account numbers 
of those persons available to the Secretary as directed by him. A bank acting as an agent for 
another person in the purchase or redemption of a certificate of deposit issued by another bank is 
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responsible for obtaining and recording the required taxpayer identification, as well as for 
maintaining the records referred to in paragraphs (c)(11) and (12) of this section. The issuing 
bank can satisfy the recordkeeping requirement by recording the name and address of the agent 
together with a description of the instrument and the date of the transaction. Where a person is a 
non-resident alien, the bank shall also record the person's passport number or a description of 
some other government document used to verify his identity.

(2) The 30-day period provided for in paragraph (b)(1) of this section shall be extended where 
the person opening the account has applied for a taxpayer identification or social security number 
on Form SS-4 or SS-5, until such time as the person maintaining the account has had a 
reasonable opportunity to secure such number and furnish it to the bank.

(3) A taxpayer identification number required under paragraph (b)(1) of this section need not be 
secured for accounts or transactions with the following:

(i) Agencies and instrumentalities of Federal, State, local or foreign governments;

(ii) Judges, public officials, or clerks of courts of record as custodians of funds in controversy or 
under the control of the court;

(iii) Aliens who are ambassadors, ministers, career diplomatic or consular officers, or naval, 
military or other attachés of foreign embassies and legations, and for the members of their 
immediate families;

(iv) Aliens who are accredited representatives of international organizations which are entitled to 
enjoy privileges, exemptions and immunities as an international organization under the 
International Organization Immunities Act of December 29, 1945 (22 U.S.C. 288), and the 
members of their immediate families;

(v) Aliens temporarily residing in the United States for a period not to exceed 180 days;

(vi) Aliens not engaged in a trade or business in the United States who are attending a recognized 
college or university or any training program, supervised or conducted by any agency of the 
Federal Government;

(vii) Unincorporated subordinate units of a tax exempt central organization which are covered by 
a group exemption letter,

(viii) A person under 18 years of age with respect to an account opened as a part of a school 
thrift savings program, provided the annual interest is less than $10;

(ix) A person opening a Christmas club, vacation club and similar installment savings programs, 
provided the annual interest is less than $10; and

(x) Non-resident aliens who are not engaged in a trade or business in the United States.

(4) In instances described in paragraphs (b)(3)(viii) and (ix) of this section, the bank shall, within 
15 days following the end of any calendar year in which the interest accrued in that year is $10 



Banking Regulations

www-scannedretina.com - 23 of 60 - arnie@arnierosner.com - 714-964-4056

or more use its best effort to secure and maintain the appropriate taxpayer identification number 
or application form therefor.

(5) The rules and regulations issued by the Internal Revenue Service under section 6109 of the 
Internal Revenue Code of 1954 shall determine what constitutes a taxpayer identification number 
and whose number shall be obtained in the case of an account maintained by one or more 
persons.

(c) Each bank shall, in addition, retain either the original or a copy or reproduction of each of the 
following:

(1) Each document granting signature authority over each deposit or share account, including any 
notations, if such are normally made, of specific identifying information verifying the identity of 
the signer (such as a driver's license number or credit card number);

(2) Each statement, ledger card or other record on each deposit or share account, showing each 
transaction in, or with respect to, that account;

(3) Each check, clean draft, or money order drawn on the bank or issued and payable by it, 
except those drawn for $100 or less or those drawn on accounts which can be expected to have 
drawn on them an average of at least 100 checks per month over the calendar year or on each 
occasion on which such checks are issued, and which are:

(i) Dividend checks,

(ii) Payroll checks,

(iii) Employee benefit checks,

(iv) Insurance claim checks,

(v) Medical benefit checks,

(vi) Checks drawn on government agency accounts,

(vii) Checks drawn by brokers or dealers in securities,

(viii) Checks drawn on fiduciary accounts,

(ix) Checks drawn on other financial institutions, or

(x) Pension or annuity checks;

(4) Each item in excess of $100 (other than bank charges or periodic charges made pursuant to 
agreement with the customer), comprising a debit to a customer's deposit or share account, not 
required to be kept, and not specifically exempted, under paragraph (c)(3) of this section;

(5) Each item, including checks, drafts, or transfers of credit, of more than $10,000 remitted or 
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transferred to a person, account or place outside the United States;

(6) A record of each remittance or transfer of funds, or of currency, other monetary instruments, 
checks, investment securities, or credit, of more than $10,000 to a person, account or place 
outside the United States;

(7) Each check or draft in an amount in excess of $10,000 drawn on or issued by a foreign bank 
which the domestic bank has paid or presented to a nonbank drawee for payment;

(8) Each item, including checks, drafts or transfers of credit, of more than $10,000 received 
directly and not through a domestic financial institution, by letter, cable or any other means, from 
a bank, broker or dealer in foreign exchange outside the United States;

(9) A record of each receipt of currency, other monetary instruments, investment securities or 
checks, and of each transfer of funds or credit, of more than $10,000 received on any one 
occasion directly and not through a domestic financial institution, from a bank, broker or dealer 
in foreign exchange outside the United States; and

(10) Records prepared or received by a bank in the ordinary course of business, which would be 
needed to reconstruct a transaction account and to trace a check in excess of $100 deposited in 
such account through its domestic processing system or to supply a description of a deposited 
check in excess of $100. This subparagraph shall be applicable only with respect to demand 
deposits.

(11) A record containing the name, address, and taxpayer identification number as determined 
under section 6109 of the Internal Revenue Code of 1986, if available, of the purchaser of each 
certificate of deposit, as well as a description of the instrument, a notation of the method of 
payment, and the date of the transaction.

(12) A record containing the name, address and taxpayer identification number as determined 
under section 6109 of the Internal Revenue Code of 1986, if available, of any person presenting a 
certificate of deposit for payment, as well as a description of the instrument and the date of the 
transaction.

(13) Each deposit slip or credit ticket reflecting a transaction in excess of $100 or the equivalent 
record for direct deposit or other wire transfer deposit transactions. The slip or ticket shall record 
the amount of any currency involved.

[75 FR 65812, Oct. 26, 2010, as amended at 81 FR 76864, Nov. 4, 2016]
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§1020.500   General.

Banks are subject to the special information sharing procedures to deter money laundering and 
terrorist activity requirements set forth and cross referenced in this subpart. Banks should also 
refer to subpart E of part 1010 of this chapter for special information sharing procedures to deter 
money laundering and terrorist activity contained in that subpart which apply to banks.

 Back to Top

§1020.520   Special information sharing procedures to deter 
money laundering and terrorist activity for banks.

(a) Refer to §1010.520 of this chapter.

(b) [Reserved]
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§1020.530   [Reserved]

 Back to Top

§1020.540   Voluntary information sharing among financial 
institutions.

(a) Refer to §1010.540 of this chapter.

(b) [Reserved]
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Subpart F—Special Standards of Diligence; Prohibitions; 
and Special Measures
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§1020.600   General.

Banks are subject to the special standards of diligence; prohibitions; and special measures 
requirements set forth and cross referenced in this subpart. Banks should also refer to subpart F 
of part 1010 of this chapter for special standards of diligence; prohibitions; and special measures 
contained in that subpart which apply to banks.
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§1020.610   Due diligence programs for correspondent 
accounts for foreign financial institutions.

(a) Refer to §1010.610 of this chapter.

(b) [Reserved]

 Back to Top

§1020.620   Due diligence programs for private banking 
accounts.

(a) Refer to §1010.620 of this chapter.

(b) [Reserved]

 Back to Top

§1020.630   Prohibition on correspondent accounts for 
foreign shell banks; records concerning owners of foreign 
banks and agents for service of legal process.

(a) Refer to §1010.630 of this chapter.

(b) [Reserved]
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§1020.640   [Reserved]

https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top
https://www.ecfr.gov/cgi-bin/text-idx?SID=c18fa22d9711440aba7cdbde261e2075&node=pt31.3.1020&rgn=div5#_top


Banking Regulations

www-scannedretina.com - 27 of 60 - arnie@arnierosner.com - 714-964-4056

 Back to Top

§1020.670   Summons or subpoena of foreign bank records; 
termination of correspondent relationship.

(a) Refer to §1010.670 of this chapter.

(b) [Reserved]

 Back to Top
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Definition of Compliance Department in a Bank | Chron.com

https://work.chron.com/definition-compliance-department-bank-21990.html

Search for: What is banking compliance?

What government agency oversees the banking industry?

Who regulates the banking industry?

What is consumer compliance?

What does a compliance officer do at a bank?
Bank compliance officers oversee the accounting, investment and lending operations at 
financial institutions to make sure that they are in compliance with federal, state and local laws. 
Their duties include monitoring new developments in financial regulation and keeping bank 
personnel appraised of recent updates.
Bank Compliance Officer: Employment Info and Requirements

https://study.com/.../Bank_Compliance_Officer_Employment_Info_and_Requirements_...

Search for: What does a compliance officer do at a bank?

What is the purpose of compliance?

https://work.chron.com/definition-compliance-department-bank-21990.html
https://work.chron.com/definition-compliance-department-bank-21990.html
https://www.google.com/search?client=firefox-b-1&q=What+is+banking+compliance%3F&sa=X&ved=2ahUKEwiFwfmJmt7eAhVLilQKHa3HC_0Qzmd6BAgGEAk
https://study.com/articles/Bank_Compliance_Officer_Employment_Info_and_Requirements_for_Starting_a_Career_as_a_Bank_Compliance_Officer.html
https://study.com/articles/Bank_Compliance_Officer_Employment_Info_and_Requirements_for_Starting_a_Career_as_a_Bank_Compliance_Officer.html
https://www.google.com/search?client=firefox-b-1&q=What+does+a+compliance+officer+do+at+a+bank%3F&sa=X&ved=2ahUKEwiM5J2Mmt7eAhWkITQIHSV_AC0Qzmd6BAgBEAc
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What qualifications do I need to be a compliance officer?

What is a compliance officer salary?

What are the responsibilities of a compliance officer?

Feedback

7.  Text

https://www.compliancealliance.com/laws-regulations/bank-regulators/cfpb-compliance

CFPB Compliance Tools
Fulfill Your CFPB Regulation Requirements

The Dodd-Frank Act established the Consumer Financial Protection Bureau and granted them 

https://www.google.com/search?q=Constitutional+compliance+of+banking+industry&ie=utf-8&oe=utf-8&client=firefox-b-1#
https://www.compliancealliance.com/laws-regulations/bank-regulators/cfpb-compliance
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with rulemaking authority over several regulations, and granted supervisory authority over 
depositories with over $10 billion and assets and certain non-depository financial institutions. 
Depositories under $10 billion are subject to CFPB regulations, which are enforced by their 
prudential regulator. Compliance Alliance provides up-to-date CFPB compliance tools written 
by experts to help your bank stay in front of regulatory issues. 

Visit the CFPB website

Regulatory Guidance

• CFPB Privacy Principles, SCORNs and PIAs
• CFPB Guidance Documents
• CFPB TILA-RESPA Integrated Disclosure Rule Small Entity Compliance Guide
• Ability-to-Repay and Qualified Mortgage Rule Small Entity Compliance Guide
• CFPB 2013 Home Ownership and Equity Protection Act (HOEPA) Rule Small Entity 

Compliance Guide
• 2013 Loan Originator Rule Small Entity Compliance Guide
• TILA Higher-Priced Mortgage Loans (HPML) Appraisal Rule Small Entity Compliance 

Guide
• TILA Higher-Priced Mortgage Loans (HPML) Escrow Rule Small Entity Compliance 

Guide

• Equal Credit Opportunity Act (ECOA) Valuations Rule Small Entity Compliance Guide

• 2013 RESPA and TILA Mortgage Servicing Final Rules Small Entity Compliance Guide
• CFPB Bulletin 2014-02
• CFPB Bulletin 2013-09
• CFPB HMDA Exam Manual
• CFPB Home Mortgage Disclosure Act rule implementation

• General Comparison of Ability-to-Repay Requirements with Qualified Mortgages

Visit all our other links for Regulatory Guidance
 

Major Regulations

• Dodd-Frank Compliance
• Part 1002 - Reg B - Equal Credit Opportunity Act (ECOA) Compliance
• Part 1003 - Reg C - Home Mortgage Disclosure (HMDA) Compliance
• Part 1004 - Reg D - Alternative Mortgage Transaction Parity
• Part 1005 - Reg E - Electronic Funds Transfer (EFT) Compliance

http://www.consumerfinance.gov/
http://www.consumerfinance.gov/privacy/#sorns-pias
http://www.consumerfinance.gov/guidance/
http://s3.amazonaws.com/files.consumerfinance.gov/f/documents/kbyo_smallentitycomplianceguide_v4_10072016.pdf
http://files.consumerfinance.gov/f/201603_cfpb_atr-qm_small-entity-compliance-guide.pdf
http://files.consumerfinance.gov/f/201603_cfpb_hoepa-compliance-guide.pdf
http://files.consumerfinance.gov/f/201603_cfpb_hoepa-compliance-guide.pdf
http://files.consumerfinance.gov/f/201503_cfpb_2013-loan-originator-rule-small-entity-compliance-guide.pdf
http://files.consumerfinance.gov/f/201401_cfpb_tila-hpml_appraisal-rule-guide.pdf
http://files.consumerfinance.gov/f/201401_cfpb_tila-hpml_appraisal-rule-guide.pdf
http://files.consumerfinance.gov/f/201603_cfpb_tila-hpml-escrow_compliance-guide.pdf
http://files.consumerfinance.gov/f/201603_cfpb_tila-hpml-escrow_compliance-guide.pdf
http://files.consumerfinance.gov/f/201401_cfpb_compliance-guide_ecoa.pdf
http://s3.amazonaws.com/files.consumerfinance.gov/f/documents/08042016_cfpb_Mortgage_Servicing_Guide.pdf
http://files.consumerfinance.gov/f/201402_cfpb_bulletin_fair-credit-reporting-act.pdf
http://files.consumerfinance.gov/f/201309_cfpb_bulletin_furnishers.pdf
http://files.consumerfinance.gov/f/201210_cfpb_supervision-and-examination-manual-v2.pdf#page=315
http://www.consumerfinance.gov/policy-compliance/guidance/implementation-guidance/hmda-implementation/
http://files.consumerfinance.gov/f/201603_cfpb_atr-and-qm-comparison-chart.pdf
https://www.compliancealliance.com/laws-regulations/regulatory-guidance
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/dodd-frank-compliance-tools
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/ecoa-compliance
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/hmda-compliance
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1004-regulation-d-alternative-mortgage-transaction-parity
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/reg-e-compliance
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• Part 1006 - Reg F - Fair Debt Collection Practices Act (FDCPA) Compliance
• Part 1007 - Reg G - S.A.F.E. Act - Registration of Residential Mortgage Loan 

Originators
• Part 1008 - Reg H - S.A.F.E. Act - State Compliance and Bureau Registration System
• Part 1009 - Reg I - Disclosure Requirements - Depository Institutions Lacking FDIC 

Insurance
• Part 1011 - Reg K - Purchasers’ Revocation Rights, Sales Practices and Standards
• Part 1012 - Reg L - Special Rules of Practice
• Part 1013 - Reg M - Consumer Leasing
• Part 1014 - Reg N - Mortgage Acts and Practices - Advertising
• Part 1015 - Reg O - Mortgage Assistance Relief Services
• Part 1016 - Reg P - Privacy of Consumer Financial Information
• Part 1022 - Reg V - Fair Credit Reporting (FCRA) Compliance
• Part 1024 - Reg X - Real Estate Settlement Procedures Act (RESPA) Compliance
• Part 1026 - Reg Z - Truth in Lending (TILA) Compliance
• Part 1030 - Reg DD - Truth in Savings Compliance
• Unfair, Deceptive, or Abusive Acts or Practices (UDAAP) Compliance

8.  Text

https://secsearch.sec.gov/search?utf8=%3F&affiliate=secsearch&query=Guidance

9.  Text

https://www.sec.gov/

We Enforce Federal Securities Laws
a Cyber
Enforcement Actions
o Administrative
Proceeding
Documents

https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1006-regulation-f-fair-debt-collection-practices-act-fdcpa
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1007-regulation-g-safe-act
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1007-regulation-g-safe-act
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1008-regulation-h-safe-act
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1009-regulation-i-disclosure-requirements-for-depository-institutions
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1009-regulation-i-disclosure-requirements-for-depository-institutions
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1011-regulation-k-purchasers-revocation-rights-sales-practices-and-sta
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1012-regulation-l-special-rules-of-practice
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1013-regulation-m-consumer-leasing
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1014-regulation-n-mortgage-acts-and-practices-advertising
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1015-regulation-o-mortgage-assistance-relief-services
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1016-regulation-p-privacy-of-consumer-financial-information
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/fcra-compliance
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/respa-compliance
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/tila-compliance
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/part-1030-regulation-dd-truth-in-savings
https://www.compliancealliance.com/laws-regulations/federal-bank-regulations/udaap-compliance
https://secsearch.sec.gov/search?utf8=%3F&affiliate=secsearch&query=Guidance
https://www.sec.gov/
https://www.sec.gov/spotlight/cybersecurity-enforcement-actions
https://www.sec.gov/spotlight/cybersecurity-enforcement-actions
https://www.sec.gov/litigation/apdocuments.shtml
https://www.sec.gov/litigation/apdocuments.shtml
https://www.sec.gov/litigation/apdocuments.shtml


Banking Regulations

www-scannedretina.com - 32 of 60 - arnie@arnierosner.com - 714-964-4056

 
Office of the Whistleblower

Submit a tip, learn about the program, or claim an award.
Latest Federal Court Actions

Litigation Releases

• James S. Polese, et al.Nov 16, 2018
• Giga Entertainment Media, Inc. et al.Nov 16, 2018
• Gaylen D. Rust and Rust Rare Coin, Inc.Nov 16, 2018
• Mark Burnett, Jeffrey Miller, Christian Romandetti, Frank Sarro, Anthony Vassallo, and 

Elite Stock Research, Inc.Nov 15, 2018
• Quadrant 4 System Corp., et al.Nov 15, 2018

More Litigation Releases
Latest Administrative Proceedings

Administrative Releases

• Apex Fund Services (Us), Inc.Nov 16, 2018
• Visium Asset Management, LPNov 16, 2018
• DeVere USA, Inc.Nov 16, 2018
• CarrierEQ, Inc., d/b/a AirFoxNov 16, 2018
• Paragon Coin, Inc.Nov 16, 2018

More Administrative Releases

We Regulate Securities Markets
i Credit Rating Agencies
h View Final Rules

https://www.sec.gov/whistleblower
https://www.sec.gov/whistleblower
https://www.sec.gov/whistleblower
https://www.sec.gov/litigation/litreleases/2018/lr24356.htm
https://www.sec.gov/litigation/litreleases/2018/lr24355.htm
https://www.sec.gov/litigation/litreleases/2018/lr24354.htm
https://www.sec.gov/litigation/litreleases/2018/lr24353.htm
https://www.sec.gov/litigation/litreleases/2018/lr24353.htm
https://www.sec.gov/litigation/litreleases/2018/lr24352.htm
https://www.sec.gov/litigation/litreleases.shtml
https://www.sec.gov/litigation/admin/2018/34-84609.pdf
https://www.sec.gov/litigation/admin/2018/34-84608.pdf
https://www.sec.gov/litigation/admin/2018/34-84607.pdf
https://www.sec.gov/litigation/admin/2018/33-10575.pdf
https://www.sec.gov/litigation/admin/2018/33-10574.pdf
https://www.sec.gov/litigation/admin.shtml
https://www.sec.gov/ocr/reportspubs/annual-reports/2017-annual-report-on-nrsros.pdf
https://www.sec.gov/rules/final.shtml
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Tell us about your experience

Making Wall Street work for Main Street means getting your input. The U.S. Securities and 
Exchange Commission wants to hear from you! We want your input on proposed rules and want 
to know what information is important to you, the investor. 
Recent Proposed Rules

• Form CRS Relationship Summary; Amendments to Form ADV; Required Disclosures in 
Retail Communications and Restrictions on the use of Certain Names or Titles (See 
Release and Comments)

• Proposed Commission Interpretation Regarding Standard of Conduct for Investment 
Advisers; Request for Comment on Enhancing Investment Adviser Regulation (See 
Release and Comments)

• Regulation Best Interest (See Release and Comments)

• Public Comments from Retail Investors and Other Interested Parties on Standards of 
Conduct for Investment Advisers and Broker-Dealers

More Proposed Rules

We Provide Data
Developer Resources

Check out updates on the SEC open data program, including best practices that make it more 
efficient to download data.

https://www.sec.gov/tell-us
https://www.sec.gov/tell-us
https://www.sec.gov/tell-us
javascript:;
javascript:;
https://www.sec.gov/rules/proposed.shtml#34-83063
https://www.sec.gov/comments/s7-08-18/s70818.htm
javascript:;
javascript:;
https://www.sec.gov/rules/proposed/2018/ia-4889.pdf
https://www.sec.gov/comments/s7-09-18/s70918.htm
javascript:;
https://www.sec.gov/rules/proposed/2018/34-83062.pdf
https://www.sec.gov/comments/s7-07-18/s70718.htm
https://www.sec.gov/news/public-statement/statement-chairman-clayton-2017-05-31
https://www.sec.gov/news/public-statement/statement-chairman-clayton-2017-05-31
https://www.sec.gov/rules/proposed.shtml
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View Developer Resources

Latest Data Sets

• Information About Registered Investment Advisers and Exempt Reporting Advisers 

The Investment Adviser Information Reports' data is collected from electronic 
submissions of Form ADV by investment adviser firms to the Investment Adviser 
Registration Depository (IARD) system. 

Updated Nov. 2018 

• Company Information About Active Broker-Dealers 

This text file contains the Central Index Key (CIK) numbers, company names, SEC 
reporting file numbers, and addresses (business addresses are provided when mailing 
addresses are not available) of active broker-dealers who are registered with the SEC.

Updated Nov. 2018 

More Data Sets

 
Office of Structured Disclosure

The SEC's Office of Structured Disclosure is working to make financial reports more accessible 
and easy to use.

10.  Text

https://www.google.com/search?client=firefox-

b-1&q=Federal+Deposit+Insurance+Corporation&stick=H4sIAAAAAAAAAEXOQQ6CMBAF

0LBDT-

https://www.sec.gov/developer
https://www.sec.gov/help/foiadocsinvafoiahtm.html
https://www.sec.gov/help/foiadocsbdfoiahtm.html
https://www.sec.gov/data
https://www.sec.gov/structureddata
https://www.sec.gov/structureddata
https://www.sec.gov/structureddata
https://www.google.com/search?client=firefox-b-1&q=Federal+Deposit+Insurance+Corporation&stick=H4sIAAAAAAAAAEXOQQ6CMBAF0LBDT-DCRePeIAJ6AG_hxrRjWwt02gxDDFfkSK6UpMTd-8n8n8n3h03hi1PZvCPfj7eAAzse2QWUvYDgY-8kghbBCCWxc2iFw-c4ME1z9q8m1waaOGfbxda0Df1CvgSjqE430AFVa1dBZVa_fOVXt6p8J1_4rEzaBLhSfHyy3fKLIG3HXnKgSUirEZwevjALRtzQAAAA&sa=X&ved=2ahUKEwir0dnCm97eAhUK-J8KHecjC00QxA0wEnoECAUQBQ&biw=1430&bih=1128
https://www.google.com/search?client=firefox-b-1&q=Federal+Deposit+Insurance+Corporation&stick=H4sIAAAAAAAAAEXOQQ6CMBAF0LBDT-DCRePeIAJ6AG_hxrRjWwt02gxDDFfkSK6UpMTd-8n8n8n3h03hi1PZvCPfj7eAAzse2QWUvYDgY-8kghbBCCWxc2iFw-c4ME1z9q8m1waaOGfbxda0Df1CvgSjqE430AFVa1dBZVa_fOVXt6p8J1_4rEzaBLhSfHyy3fKLIG3HXnKgSUirEZwevjALRtzQAAAA&sa=X&ved=2ahUKEwir0dnCm97eAhUK-J8KHecjC00QxA0wEnoECAUQBQ&biw=1430&bih=1128
https://www.google.com/search?client=firefox-b-1&q=Federal+Deposit+Insurance+Corporation&stick=H4sIAAAAAAAAAEXOQQ6CMBAF0LBDT-DCRePeIAJ6AG_hxrRjWwt02gxDDFfkSK6UpMTd-8n8n8n3h03hi1PZvCPfj7eAAzse2QWUvYDgY-8kghbBCCWxc2iFw-c4ME1z9q8m1waaOGfbxda0Df1CvgSjqE430AFVa1dBZVa_fOVXt6p8J1_4rEzaBLhSfHyy3fKLIG3HXnKgSUirEZwevjALRtzQAAAA&sa=X&ved=2ahUKEwir0dnCm97eAhUK-J8KHecjC00QxA0wEnoECAUQBQ&biw=1430&bih=1128
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DCRePeIAJ6AG_hxrRjWwt02gxDDFfkSK6UpMTd-8n8n8n3h03hi1PZvCPfj7eAAzse2QWUv

YDgY-8kghbBCCWxc2iFw-

c4ME1z9q8m1waaOGfbxda0Df1CvgSjqE430AFVa1dBZVa_fOVXt6p8J1_4rEzaBLhSfHyy3fK

LIG3HXnKgSUirEZwevjALRtzQAAAA&sa=X&ved=2ahUKEwir0dnCm97eAhUK-

J8KHecjC00QxA0wEnoECAUQBQ&biw=1430&bih=1128

11.  Text
he Fiduciary Duty of Loyalty: The fiduciary duty of loyalty is stated as: ... The California 
Constitution states that the duty of loyalty to participants or members and their beneficiaries 
takes precedence over any other loyalty. This priority of duties is set forth in Cal. Const., art.
fiduciary duty and trustee liability - Granicus

imperial.granicus.com/MetaViewer.php?view_id=2&event_id=676&meta_id...

12.  Text

https://www.scu.edu/government-ethics/resources/public-officials-as-fiduciaries/

Public Officials as Fiduciaries
1. Home
2. Markkula Center for Applied Ethics
3. Focus Areas 
4. Government Ethics
5. Government Ethics Resources
6. Public Officials as Fiduciaries 

The values behind government 
ethics laws
      

https://www.google.com/search?client=firefox-b-1&q=Federal+Deposit+Insurance+Corporation&stick=H4sIAAAAAAAAAEXOQQ6CMBAF0LBDT-DCRePeIAJ6AG_hxrRjWwt02gxDDFfkSK6UpMTd-8n8n8n3h03hi1PZvCPfj7eAAzse2QWUvYDgY-8kghbBCCWxc2iFw-c4ME1z9q8m1waaOGfbxda0Df1CvgSjqE430AFVa1dBZVa_fOVXt6p8J1_4rEzaBLhSfHyy3fKLIG3HXnKgSUirEZwevjALRtzQAAAA&sa=X&ved=2ahUKEwir0dnCm97eAhUK-J8KHecjC00QxA0wEnoECAUQBQ&biw=1430&bih=1128
https://www.google.com/search?client=firefox-b-1&q=Federal+Deposit+Insurance+Corporation&stick=H4sIAAAAAAAAAEXOQQ6CMBAF0LBDT-DCRePeIAJ6AG_hxrRjWwt02gxDDFfkSK6UpMTd-8n8n8n3h03hi1PZvCPfj7eAAzse2QWUvYDgY-8kghbBCCWxc2iFw-c4ME1z9q8m1waaOGfbxda0Df1CvgSjqE430AFVa1dBZVa_fOVXt6p8J1_4rEzaBLhSfHyy3fKLIG3HXnKgSUirEZwevjALRtzQAAAA&sa=X&ved=2ahUKEwir0dnCm97eAhUK-J8KHecjC00QxA0wEnoECAUQBQ&biw=1430&bih=1128
https://www.google.com/search?client=firefox-b-1&q=Federal+Deposit+Insurance+Corporation&stick=H4sIAAAAAAAAAEXOQQ6CMBAF0LBDT-DCRePeIAJ6AG_hxrRjWwt02gxDDFfkSK6UpMTd-8n8n8n3h03hi1PZvCPfj7eAAzse2QWUvYDgY-8kghbBCCWxc2iFw-c4ME1z9q8m1waaOGfbxda0Df1CvgSjqE430AFVa1dBZVa_fOVXt6p8J1_4rEzaBLhSfHyy3fKLIG3HXnKgSUirEZwevjALRtzQAAAA&sa=X&ved=2ahUKEwir0dnCm97eAhUK-J8KHecjC00QxA0wEnoECAUQBQ&biw=1430&bih=1128
https://www.google.com/search?client=firefox-b-1&q=Federal+Deposit+Insurance+Corporation&stick=H4sIAAAAAAAAAEXOQQ6CMBAF0LBDT-DCRePeIAJ6AG_hxrRjWwt02gxDDFfkSK6UpMTd-8n8n8n3h03hi1PZvCPfj7eAAzse2QWUvYDgY-8kghbBCCWxc2iFw-c4ME1z9q8m1waaOGfbxda0Df1CvgSjqE430AFVa1dBZVa_fOVXt6p8J1_4rEzaBLhSfHyy3fKLIG3HXnKgSUirEZwevjALRtzQAAAA&sa=X&ved=2ahUKEwir0dnCm97eAhUK-J8KHecjC00QxA0wEnoECAUQBQ&biw=1430&bih=1128
https://www.google.com/search?client=firefox-b-1&q=Federal+Deposit+Insurance+Corporation&stick=H4sIAAAAAAAAAEXOQQ6CMBAF0LBDT-DCRePeIAJ6AG_hxrRjWwt02gxDDFfkSK6UpMTd-8n8n8n3h03hi1PZvCPfj7eAAzse2QWUvYDgY-8kghbBCCWxc2iFw-c4ME1z9q8m1waaOGfbxda0Df1CvgSjqE430AFVa1dBZVa_fOVXt6p8J1_4rEzaBLhSfHyy3fKLIG3HXnKgSUirEZwevjALRtzQAAAA&sa=X&ved=2ahUKEwir0dnCm97eAhUK-J8KHecjC00QxA0wEnoECAUQBQ&biw=1430&bih=1128
http://imperial.granicus.com/MetaViewer.php?view_id=2&event_id=676&meta_id=138864
http://imperial.granicus.com/MetaViewer.php?view_id=2&event_id=676&meta_id=138864
https://www.scu.edu/government-ethics/resources/public-officials-as-fiduciaries/
https://www.scu.edu/
https://www.scu.edu/ethics/
https://www.scu.edu/ethics/focus-areas/
https://www.scu.edu/government-ethics/
https://www.scu.edu/government-ethics/resources/
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Hana Callaghan

Government Ethics refer to the unique set of duties that public officials owe to the public that 
they serve. These duties arise upon entering the public work force either as an elected 
representative, an appointed official, or a member of government staff. (For simplicity’s sake, 
please know that when we refer to public officials, we are referring to all public actors, be they 
elected, appointed or hired.) Public ethical obligations exist in addition to general ethical 
obligations and sometimes government ethics may conflict with personal ethical duties. 

The relationship between public officials and the public has been described by scholars as 
fiduciary in nature.  (See e.g. Rave, 2013; Leib, Ponet & Serota, 2013; Ponet & Lieb, 2011; 
Natelson, 2004)  So what is a fiduciary? Dictionary.com defines the term fiduciary as relating to, 
“a person to whom property or power is entrusted for the benefit of another.” There at least four 
factors that identify a relationship as a fiduciary one:

1. The beneficiary has delegated authority to the fiduciary to act on its behalf;
2. The fiduciary has discretionary powers over the beneficiary’s assets or interests;
3. The fiduciary is in a position superior to that of the beneficiary due to specialized access, 

knowledge or ability; and
4. The beneficiary trusts that the fiduciary will act in the beneficiary’s best interest. (Ponet 

& Leib, 2011.)
Examples of fiduciary relationships include those of the attorney/client, trustee/trust beneficiary, 
executor/heir, corporate director/shareholder, and principal/agent. You can see why the public 
official/citizen relationship is similar: The public delegates governing authority to public officials 
to exercise discretion over the public treasury and to create laws that will impact their lives.   The 
public official, once elected, appointed, or hired, is in a superior position to that of the individual 
citizen due to specialized governmental knowledge and the ability to advise, deliberate, and 
participate in the representative process.  And finally, the public trusts that the public official will 
act in the public’s best interest.

The concept that government officials have special ethical obligations to the public is actually 
quite old.  In Ancient Greece Plato called for death for public officials who took bribes. (Laws, 
12.955d) In 1215 King John of England signed Magna Carta, which promised among other 
things, “To no one will we sell, to no one deny or delay right or justice.” (Magna Carta, cl. 40) 
In 1254 King Louis the IX of France promulgated conflicts of interest rules for provincial 
governors in the Grande Ordonnance Pour la Réforme du Royaume. (Davies, Leventhal, & 
Mullaney, 2013)

In 1776, our Declaration of Independence acknowledged the concept of delegated authority,

"We hold these truths to be self-evident, that all men are created equal, that they are endowed by 
their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit 
of Happiness. — That to secure these rights, Governments are instituted among Men, 
deriving their just powers from the consent of the governed." (emphasis added.  U.S., 1776)

According to U.S. constitutional historian Robert Natelson many delegates attending the 
constitutional convention of 1787 advocated for a fiduciary form of government, including James 

http://www.dictionary.com/browse/fiduciary?s=t
http://www.perseus.tufts.edu/hopper/text?doc=Perseus%3Atext%3A1999.01.0166%3Abook%3D12%3Asection%3D955d
http://www.perseus.tufts.edu/hopper/text?doc=Perseus%3Atext%3A1999.01.0166%3Abook%3D12%3Asection%3D955d
http://www.perseus.tufts.edu/hopper/text?doc=Perseus%3Atext%3A1999.01.0166%3Abook%3D12%3Asection%3D955d
https://www.archives.gov/exhibits/featured_documents/magna_carta/translation.html
https://www.archives.gov/exhibits/featured_documents/magna_carta/translation.html
http://www.archives.gov/exhibits/charters/declaration_transcript.html
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Madison and Alexander Hamilton.  Madison argued, for example, that senators ought to be 
guardians of justice and the general good, while Hamilton envisioned that members of the House 
of Representatives would be guardians of the “poorer orders.”  Natelson notes that the concepts 
of fiduciary government were also held by the states charged with ratifying the new convention. 
Maryland representatives literally declared themselves to be the trustees of the public. (Natelson, 
2013)

Turning to present day government, what ethical duties flow from the public fiduciary 
relationship?  As noted by legal scholars David Ponet and Ethan Lieb, “Because fiduciaries are 
difficult to monitor and have wide access to power over beneficiary resources and assets, 
fiduciaries are under rigorous obligations that ensure compliance with their role 
responsibilities.” (Ponet & Leib, 2011) So, what are those obligations in the government context?

• The duty of care;
• The duty of loyalty;
• The duty of impartiality;
• The duty of accountability (Ponet & Leib, 2011; Natelson, 2004); and
• The duty to preserve the public’s trust in government (Wechsler, 2013).

What do each of these duties require?

The Duty of Care

The duty care requires that the public official competently and faithfully execute the duties of the 
office. Under duty of care fall such obligations as the duty to manage assets competently and be 
good stewards of the public treasury, to use due diligence in the selection and supervision of 
staff, to follow the rules and to uphold the constitution and laws of the jurisdiction. Examples of 
breach of this duty include failure to attend meetings, failure to investigate, failure to engage in 
the deliberative process, and failure to vote.

The Duty of Loyalty

Public fiduciaries have an absolute obligation to put the public’s interest before their own direct 
or indirect personal interests.  The public fiduciary breaches this obligation when he or she 
benefits at the public expense. Prohibited benefits can be financial (such as engaging in pay to 
play politics- or participating in decisions that favorably impact an official’s business, property, 
or investments), career related (such as using public office and/or public resources to obtain 
future employment or political position), or  personal such as benefits to family members or close 
associates. Note that when general ethical duties to family or friends conflict with duty to the 
public, the public duty must prevail.

Duty of Impartiality

Public officials have a duty to represent all of their constituents fairly. This means that the public 
fiduciary cannot favor those of his or her own party over other constituents, or let the fact that 
someone voted against him or her impact the ability to act fairly. They must overcome any 
inherent bias that they possess. As stated by Natelson, public fiduciaries should avoid targeting 
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particular constituencies for favor or for punishment. The Equal Protection Clause of the US 
Constitution is in essence a codification of the duty of impartiality. (Natelson, 2004)

Duty of Accountability

Without a duty of accountability, the public’s ability to monitor the behavior of public fiduciaries 
would be severely limited.  From the duty of accountability flow the duty of transparency and the 
concepts of disclosure, open meetings, and accessibility of public records. In 2007 the California 
Supreme Court articulated the notion of public fiduciary accountability in International 
Federation of Professional and Technical Engineers, Local 21, AFL-CIO v. Superior Court, 42 
Cal. 4th 319, 328 (2007). The Court opined that, “Implicit in the democratic process is the notion 
that government should be accountable for its actions. In order to verify accountability, 
individuals must have access to government files. Such access permits checks against the 
arbitrary exercise of official power and secrecy in the political process.” (Id. at 328)

In California, the people’s right to know what its government is doing has been enshrined as a 
fundamental right in the California Constitution.  “The people have the right of access to 
information concerning the conduct of the people’s business, and, therefore the meetings of 
public bodies and the writings of public officials and agencies shall be open to public 
scrutiny.” (Cal. Const. article 1, section 3 (b))

Duty to Maintain Public Trust in Government

Without public trust, government doesn’t work. The public is willing to delegate authority and 
sacrifice some freedoms in exchange for an orderly and civilized society, but only if it believes 
that government is acting in the public’s best interest.   When the public loses trust in 
government, public cooperation suffers, compliance with laws fail, and investors and consumers 
lose confidence, To quote President Obama, “If the people cannot trust their government to do 
the job for which it exists - to protect them and to promote their common welfare - all else is 
lost.” (Obama, 2006)

Trust in government is so important, public fiduciaries are charged with protecting and 
maintaining the public trust.  Toward this end, as stewards of the public trust, public fiduciaries 
have a duty to avoid even the appearance of impropriety. That is to say, even if a particular 
course of conduct does not meet all of the elements necessary to constitute a violation of law, it 
nevertheless may be unethical if it creates the perception of wrongdoing that will harm the public 
trust. (Wechsler, 2013) For example, even if a public official believes that he can be impartial in 
spite of what might appear to be a potential conflict of interest, the official should be mindful that 
the public is not privy to all the facts, can’t know what is in the official’s mind, and may perceive 
that the conduct is not in the public’s best interest. The Institute for Local Government advises 
public officials to always ask themselves whether it would be a bad thing for a particular course 
of conduct to be reported on the front page of the local newspaper. (Institute for Local 
Government, 2013)

Notions of civility and respect towards colleagues and the public also help ensure the public’s 
trust in the efficiency and effectiveness of government. When animus is displayed by council 
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members towards each other, it causes the public to wonder if private feuds are taking 
precedence over the common welfare. When constituents are treated with lack of respect, it 
causes the public to doubt the fairness of the proceedings. As nicely summed up by the City of 
Portland, Oregon, “Public service requires a continual effort to overcome cynical attitudes and 
suspicions about the people in government.” (City of Portland, 2009)

Ethics and Ethics Laws

Now that we understand the fiduciary duties owed by public officials, you may be asking, why is 
it necessary to learn the laws? The laws actually have evolved as a codification of the values 
necessary to fulfill public fiduciary duties.  On this website is a chart in which we have identified 
some California ethics laws and have identified the values we believe underlie those laws. You 
may be able to identify more. The laws set very high standards for public conduct and are 
sometimes quite complex.  Laws are necessary as they provide notice of what conduct is 
prohibited. However, the laws can’t cover every ethical dilemma and thus merely set the floor for 
ethical conduct, not the ceiling.

To give an example, we recently held a government roundtable asking whether an official’s 
discussions of public business on private emails should be disclosed pursuant to a Public Records 
Act request.  The law has yet to give us an answer on this issue.  Legally it might be acceptable 
right now to keep correspondence on your private email account private.  However, if you 
recognize that you have a fiduciary duty of accountability and transparency regarding public 
business, you may conclude that it is unethical to withhold those private emails about public 
business from someone making a public record request.  To do otherwise may give rise to the 
public perception that you have something to hide. This is an area where your ethics rather than 
the ethics laws guide your actions. As we like to say around here, just because something is 
legal, does not necessarily make it ethical.

______________________________________________________________________________
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and David F. Pursel for Defendant and Appellant.

OPINION

BRUNN, J.

Union Bank (hereafter bank) appeals from a judgment awarding plaintiffs $7,779 damages for 
breach of contract. Plaintiffs cross-appeal from the judgment insofar as it fails to award them [88 
Cal. App. 3d 334] exemplary damages. On the bank's appeal, we affirm. On the cross-appeal we 
reverse and remand.

I

The Bank's Appeal

The plaintiff law firm is a professional corporation. Early in 1973 it entered into a written trust 
agreement with the bank to set up a pension and profit-sharing plan for the firm's employees. 
Under the agreement, the bank became trustee and the firm's board of directors appointed an 
administrative committee. The committee had broad powers; in particular it had the authority to 
direct the trustee to make investments. fn. 1 The bank expressly agreed to follow such 
investment directives and was absolved from any liability for doing so. fn. 2 The agreement also 
gave the [88 Cal. App. 3d 335] bank the right to resign as trustee if it was unwilling to comply 
with the committee's instructions. fn. 3

For a year and a half the firm contributed monies to the plan, the administrative committee 
directed investments, the bank followed the instructions. Some of the money was invested in the 
bank's common funds; some in treasury notes and emeralds. In July 1974, the committee 
instructed the bank to invest $15,000 of new funds in a limited partnership. The bank declined 
and told the committee that henceforth the bank would not honor any investment directions other 
than to invest in its common funds. In addition, the bank took the position that it would resign as 
trustee if the committee insisted on directing it to make the investment in the partnership.

The committee insisted that the bank follow the instructions. The bank resigned. As a result and 
as required by law the trust assets were sold, at a loss of $7,779. The loss was due to a decline in 
the value of the stocks in the bank's common funds. Both sides had been aware of this decline; 
they had discussed it during the month before the bank's resignation and had at that time agreed 
that the investment in common funds should not be liquidated at a loss because the stocks' value 
was likely to increase again.

Plaintiffs--the law firm and the new trustees--filed an action against the bank for breach of 
contract, fraud and breach of fiduciary duty. After a nonjury trial, the court below concluded that 
by resigning under these circumstances the bank breached the trust agreement and that as a 
consequence plaintiffs suffered damages in the amount we have mentioned.

The bank contends that it did not breach the agreement and that, in any event, the trial court used 
an improper measure of damages. [88 Cal. App. 3d 336]
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A. Breach of Contract.

[1a] The bank urges that the agreement gave it an unqualified right to resign. This contention is 
unmeritorious for at least two reasons.

[2] First, a contract must be viewed as a whole and construed to give meaning to all its parts. 
(People ex. rel. Dept. of Parks and Recreation v. West-A-Rama, Inc. (1973) 35 Cal. App. 3d 786, 
793 [111 Cal. Rptr. 197]; Universal Sales Corp. v. Cal. etc. Mfg. Co. (1942) 20 Cal. 2d 751, 760 
[128 P.2d 665] Randall v. Bank of America (1941) 48 Cal. App. 2d 249, 252 [119 P.2d 754] Civ. 
Code, § 1641.) [1b] Here, the trust agreement used the clearest possible language to give the 
administrative committee full power and authority to direct investments. The only interpretation 
that achieves harmony between this provision and the resignation clause and that is consistent 
with the purpose of the instrument as a whole is that the right to resign based on unwillingness to 
follow the committee's instructions must be exercised in good faith and in accordance with the 
trustee's fiduciary obligations. A contrary interpretation would be inconsistent with the bank's 
fiduciary duties as a trustee and would render illusory the trustee's obligation to accept 
investment directions.

[3] Secondly, a covenant of good faith and fair dealing is implied in every contract. It requires 
"each party not to do anything which will deprive the other parties thereto of the benefits of the 
contract ... [and] to do everything that the contract presupposes that he will do to accomplish its 
purpose." Harm v. Frasher (1960) 181 Cal. App. 2d 405, 417 [5 Cal. Rptr. 367]; Nystrom v. First 
Nat. Bank of Fresno (1978) 81 Cal. App. 3d 759, 766 [146 Cal. Rptr. 711]; Gherman v. Colburn 
(1977) 72 Cal. App. 3d 544, 564 [140 Cal. Rptr. 330] (stating that this principle is "axiomatic"); 
Zurn Engineers v. State of California ex rel. Dept. Water Resources (1977) 69 Cal. App. 3d 798, 
833 [138 Cal. Rptr. 478]; Steinmeyer v. Warner Cons. Corp. (1974) 42 Cal. App. 3d 515, 519 
[116 Cal. Rptr. 57] Berkeley Lawn Bowling Club v. City of Berkeley (1974) 42 Cal. App. 3d 
280, 286-287 [116 Cal. Rptr. 762]; 1 Witkin, Summary of Cal. Law (8th ed. 1973) Contracts, § 
576, p. 493.) Such a covenant is particularly appropriate in the case of a trustee who "[i]n all 
matters connected with his trust ... is bound to act in the highest good faith toward his 
beneficiary. ..." (Civ. Code, § 2228.) [1c] Therefore, the bank had to exercise its right to become 
unwilling to follow investment instructions and to resign as trustee in good faith and in a manner 
that dealt fairly with the plaintiffs.

The evidence clearly shows that the bank failed to act in good faith. It tried to change the rules of 
the game by insisting that henceforth it would [88 Cal. App. 3d 337] only make investments in 
the bank's common funds. The bank coupled this insistence with a threat to resign, a threat that 
would cause plaintiffs immediate financial loss from the liquidation of the earlier investment in 
the common funds and that would require plaintiffs to give up the right that they had expressly 
bargained for, namely the right to have the administrative committee direct investments. One of 
the major reasons that plaintiffs set up the pension and profit-sharing plan with this particular 
bank was the bank's willingness to accept a "directed trust," that is, one that would permit 
plaintiffs to direct the investments. The bank carried out its threat. This evidence fully supports 
the conclusion that the bank acted in bad faith and for improper purposes, namely to coerce 
plaintiffs into investing exclusively in the bank's own pooled funds.

The bank's conduct was not only an attempt to abrogate the rights of plaintiffs under the trust 
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agreement, but a manifestation of total disregard for the interests of the beneficiaries, who stood 
to lose a substantial part of the pension fund as a result of the forced liquidation. The bank's 
assertion that the decision was made in the exercise of its independent judgment as fiduciary is 
wholly untenable in light of the facts (a) that the bank expressly refused to make any investments 
other than in its common funds, and (b) that the trust agreement is crystal clear that the bank, as 
trustee, was not to evaluate or exercise any independent judgment as to the propriety of 
investments directed by the administrative committee. The trial court properly characterized the 
bank's conduct as unreasonable fn. 4 and outrageous. (Cf., e.g., Berkeley Lawn Bowling Club v. 
City of Berkeley, supra; Steinmeyer v. Warner Cons. Corp., supra.)

B. Damages.

[4] The trial court awarded plaintiffs $7,779, based upon the difference between the sale price of 
the trust's common funds at the time of resignation and the cost of acquiring them. The bank 
contends that this measure of damages was improper, since "there is no causal connection 
between any act of Union Bank and the value of the common funds at the time of liquidation." 
Without citing any authority to support its position, the bank baldly asserts that the act of 
resigning did not cause the damage to plaintiffs, since the bank had no control over the stock 
market at the time of liquidation. [88 Cal. App. 3d 338]

This argument is without merit. Civil Code section 3300 provides that the measure of damages 
for the breach of an obligation arising from contract shall be "the amount which will compensate 
the party aggrieved for all the detriment proximately caused thereby" or which "would be likely 
to result therefrom." While it is axiomatic that there must be a causal connection between the act 
complained of and the loss or injury (J. Breuner Co. v. Western Union Tel. Co. (1930) 108 Cal. 
App. 243, 255 [291 P. 445]; 1 Witkin, Summary of Cal. Law, op. cit., supra, § 638, p. 542), it is 
readily apparent that the forced sale of Union Bank funds at a loss of $7,779 to the trust was a 
direct and proximate result of the bank's resignation. The fact that the bank had no control over 
the market value of the funds is totally irrelevant to the issue of whether the forced sale was a 
proximate consequence of the bank's breach.

The bank contends that the true measure of damages for the breach should be the monetary 
damage suffered by plaintiffs as the result of not being able to make the $15,000 investment in 
the limited partnership. Since plaintiffs were eventually able to make the $15,000 investment, the 
argument runs, no damage occurred. This argument would have merit if the only breach were the 
bank's refusal to honor plaintiffs' direction. However, the bank went one step further and 
resigned its office, causing the liquidation of trust assets and the loss described above.

The bank also contends that plaintiffs should have mitigated damages by repurchasing the 
securities that had been sold as a result of the bank's resignation. The bank misconceives the 
mitigation rule. The loss occurred at the time of the forced sale; had plaintiffs invested the 
proceeds of the sale at a further loss, they would not have been entitled to additional damages. 
Similarly, a successful investment of the proceeds does not reduce damages. The trial court 
properly determined the loss as measured in terms of the diminution in value at the time of the 
forced sale, unaffected by subsequent changes in value. (Cf., Royer v. Carter (1951) 37 Cal. 2d 
544 [233 P.2d 539] Eichler Homes, Inc. v. Underwriters at Lloyds, London (1965) 238 Cal. App. 
2d 532, 538 [47 Cal. Rptr. 843]; Capaldi v. Levy (1969) 1 Cal. App. 3d 274, 282 [81 Cal. Rptr. 
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629].)

II

The Cross-appeal

Plaintiff sought exemplary damages. The trial court concluded it had no authority to award such 
damages, although it would award them if it [88 Cal. App. 3d 339] could. The trial court wrote: 
"The Court hesitates to use some of the descriptive words that readily come to mind in 
describing the Trustee's actions in telling the Committee that you either invest in our common 
fund or we will resign, sell you out and cause you a loss, but at a minimum it is outrageous 
behavior and if the Court felt that it had the power to order punitive damages, under the 
circumstances of this case, it certainly would."

Plaintiffs' complaint included causes of action for breach of contract, fraud in its inducement and 
violation of the trustee's fiduciary obligations. On the contract cause of action the trial court ruled 
for plaintiffs and correctly ruled that punitive damages are not recoverable for breach of contract. 
Roam v. Koop (1974) 41 Cal. App. 3d 1035 [116 Cal. Rptr. 539]; Civ. Code, § 3294; 1 Witkin, 
op. cit. supra, § 644, p. 548.) The trial court decided the fraud-in-the-inducement claim against 
plaintiffs and this result is supported by substantial evidence. fn. 5 However, the trial court found 
it unnecessary to rule on the claimed violation of fiduciary duties.

The evidence we have discussed and the law applicable to the fiduciary obligations of a trustee 
would permit a decision for plaintiffs on this cause of action. "A trustee may not use the 
influence which his position gives him to obtain any advantage from his beneficiary." (Civ. 
Code, § 2231.) "In all matters connected with his trust, a trustee is bound to act in the highest 
good faith toward his beneficiary, and may not obtain any advantage therein over the latter by the 
slightest misrepresentation, concealment, threat, or adverse pressure of any kind." (Civ. Code, § 
2228.)

[5] Exemplary damages may be awarded against a trustee who breaches his fiduciary duties 
where there is evidence of oppression, fraud or malice. (Rivero v. Thomas (1948) 86 Cal. App. 
2d 225, 239 [194 P.2d 533]; see also Civ. Code, § 2234 which states that a breach of a trustee's 
fiduciary obligations is a fraud against the beneficiary.) Compare Richardson v. Employers Liab. 
Assur. Corp. (1972) 25 Cal. App. 3d 232 [102 Cal. Rptr. 547], holding that exemplary damages 
may be awarded against an insurance company for violating its duty to settle claims in good 
faith. The court said: "Defendant contends that this is an action for damages for breach of 
contract and that puniitve [sic] damages are not authorized. As [88 Cal. App. 3d 340] we have 
already pointed out, this is an erroneous assumption; the suit rests upon the tortious breach by the 
insurer of an obligation imposed by law, to deal fairly and in good faith with its own 
insured." (Id, at p. 244.)

The leading case on the fundamental distinction between actions for breach of contract, where 
punitive damages are not allowed, and action for violations of statutory duties, where such 
damages may be awarded, is Ward v. Taggart (1959) 51 Cal. 2d 736 [336 P.2d 534]. There the 
action was brought against a real estate broker to recover an illicit profit. Defendants argued that 
an unjust enrichment claim was contractual in nature and could not give rise to exemplary 
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damages. The court rejected this contention. It held that the word "contract" in Civil Code 
section 3294 (the section authorizing exemplary damages "for the breach of an obligation not 
arising from contract") is used "in its ordinary sense to mean an agreement between the parties, 
not an obligation imposed by law despite the absence of any such agreement. Taggart's 
obligation does not arise from any agreement between him and plaintiffs. It arises from his fraud 
and violation of statutory duties." (51 Cal.2d at p. 743; italics added.) As in Taggart and 
Richardson, supra, a trustee's violation of fiduciary duties breaches an obligation imposed by 
law.

In short, the trial court should have determined (1) whether the bank violated its fiduciary 
obligations and, in the event of such violation, (2) whether to award exemplary damages under 
Civil Code section 3294, which authorizes such awards in cases of fraud, malice or oppression. 
[6] The latter term "means subjecting a person to cruel and unjust hardship in conscious 
disregard of his rights." (Richardson, supra, at p. 246.) As to the applicable test see also 
Schroeder v. Auto Driveaway Co. (1974) 11 Cal. 3d 908, 922 [114 Cal. Rptr. 622, 523 P.2d 
662], where the court said: "The jury in the present case could reasonably infer that defendants 
acted in callous disregard of plaintiffs' rights, knowing that their conduct was substantially 
certain to vex, annoy, and injure plaintiffs. Such behavior justifies the award of punitive 
damages." (Italics added.)

The court's failure to find on these issues requires reversal. [7] "It is settled that, unless waived, 
express findings are required on all material issues raised by the pleadings and the evidence, and 
failure to find on a material issue will ordinarily constitute reversible error. [Citations.] Where 
the complaining party has introduced substantial evidence to support a finding in his favor on 
such an issue, reversal is compelled. [Citations.]" (Guardianship of Brown (1976) 16 Cal. 3d 
326, 333 [128 Cal. Rptr. 10, 546 P.2d 298].) [88 Cal. App. 3d 341]

We do not suggest that the trial court should or should not award exemplary damages. This is a 
matter wholly within its discretion. (Sullivan v. Matt (1955) 130 Cal. App. 2d 134, 143-144 [278 
P.2d 499].)

The judgment is reversed with directions to the trial court to proceed in a manner consistent with 
the views expressed herein with respect to plaintiffs' cause of action for breach of the trustee's 
fiduciary duties. In all other respects the judgment is affirmed. Plaintiffs to recover costs on 
appeal.

Caldecott, P. J., and Rattigan, J., concurred.

FN 1. The trust agreement provided:

10.4 "The Committee shall have the power and duty to do all things necessary or convenient to 
effect the intent and purpose of this Plan and not inconsistent with any of the provisions hereof, 
whether or not such powers and duties are specifically set forth herein and, not in limitation but 
in amplification of the foregoing, shall have the power to construe the Trust Agreement, to 
determine all questions that shall arise hereunder, including, particularly, directions to and 
questions submitted by the Trustee on all matters necessary for it properly to discharge its 
powers and duties. Decisions of the Committee made in good faith upon any matters within the 
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scope of its authority shall be final and binding on the Company, the Trustee, participants, their 
beneficiaries, and all others. ..."

10.5 "The Committee is hereby granted full power and authority to direct the Trustee to invest 
and reinvest the Trust Fund or any part thereof in any manner that it deems advisable. Without 
limiting the generality of the foregoing, the Committee may direct the Trustee to invest in bonds, 
notes, mortgages, commercial paper, preferred stock, common stocks, or other securities, rights, 
obligations or property, real or personal, including shares and certificates of participation issued 
by investment companies or investment trusts, shares or certificates of participation in 
commingled funds established by the Trustee and/or stocks, bonds or other obligations of the 
Employer." (Italics added.)

FN 2. Articles 10.6 and 12.1 of the trust agreement provided:

10.6 "Upon instructions by the Committee to make any investment, the Trustee shall make such 
investment promptly, without any evaluation of the propriety thereof, and shall retain such 
investment without any subsequent evaluation or recommendation to the Committee. Upon 
instruction by the Committee to sell, convey, exchange, transfer, pledge, mortgage or otherwise 
dispose of or encumber any real or personal property held by it, the Trustee shall comply 
promptly with such instructions without evaluation of the propriety thereof. Under no 
circumstances shall the Trustee be liable for the making of any investment at the direction of the 
Committee, for the retention of any such investment in the absence of directions from the 
Committee to dispose of the same, or for the disposal or encumbrance of any investment at the 
direction of the Committee. The Company agrees to indemnify and hold the Trustee harmless 
against any and all liabilities, costs and expenses incurred by the Trustee as a result of acting, or 
omitting to act, in accordance with any directions of the Committee or in omitting to act in the 
absence of directions by the Committee to the Trustee." (Italics added.)

"12.1. The duties of the Trustee shall be confined to safeguarding and valuing Trust assets, 
investing and reinvesting the Trust Funds, as provided in Article 11, and carrying out the 
directions of the Committee. ..."

FN 3. In this respect the trust agreement provided: "12.5. The Trustee may resign at any time 
upon written thirty (30) days' notice to the Company and the Committee, provided that upon 
receipt of instructions or directions from the Company or the Committee with which the Trustee 
is unable or unwilling to comply, the Trustee may resign upon written notice to the Company 
and the Committee, given within a reasonable time, under the circumstances then 
prevailing. ..." (Italics added.)

FN 4. The trial court interpreted the trust agreement to require that the bank's resignation must be 
based on reasonable grounds and held that the bank acted unreasonably under the circumstances. 
The result is the same whether couched in terms of reasonableness or good faith.

FN 5. Plaintiffs' theory was that at the time the trust agreement was entered, the bank represented 
that it would honor plaintiffs' directions to make investments, when in fact the bank had no 
intention of doing so. The evidence showed, however, that the bank fully complied with the 
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directions for about one and a half years.

14.  Text
(1)
the term “account” is not limited by the definition provided in section 8401(1);
(2) the term “adequate consideration” means—
(A) in the case of a security for which there is a generally recognized market—
(i)
the price of the security prevailing on a national securities exchange which is registered under 
section 6 of the Securities Exchange Act of 1934; or
(ii)
if the security is not traded on such a national securities exchange, a price not less favorable to 
the Thrift Savings Fund than the offering price for the security as established by the current bid 
and asked prices quoted by persons independent of the issuer and of any party in interest; and
(B)
in the case of an asset other than a security for which there is a generally recognized market, the 
fair market value of the asset as determined in good faith by a fiduciary or fiduciaries in 
accordance with regulations prescribed by the Secretary of Labor;
(3) the term “fiduciary” means—
(A)
a member of the Board;
(B)
the Executive Director;
(C)
any person who has or exercises discretionary authority or discretionary control over the 
management or disposition of the assets of the Thrift Savings Fund; and
(D)
any person who, with respect to the Thrift Savings Fund, is described in section 3(21)(A) of the 
Employee Retirement Income Security Act of 1974 (29 U.S.C. 1002(21)(A)); and
(4) the term “party in interest” includes—
(A)
any fiduciary;
(B)
any counsel to a person who is a fiduciary, with respect to the actions of such person as a 
fiduciary;
(C)
any participant;
(D)
any person providing services to the Board and, with respect to the actions of the Executive 
Director as a fiduciary any person providing services to the Executive Director;
(E)
a labor organization, the members of which are participants;
(F)
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a spouse, sibling, ancestor, lineal descendant, or spouse of a lineal descendant of a person 
described in subparagraph (A), (B), or (D);
(G) a corporation, partnership, or trust or estate of which, or in which, at least 50 percent of—
(i)
the combined voting power of all classes of stock entitled to vote or the total value of shares of 
all classes of stock of such corporation;
(ii)
the capital interest or profits interest of such partnership; or
(iii)
the beneficial interest of such trust or estate,
is owned directly or indirectly, or held by a person described in subparagraph (A), (B), (D), or 
(E);
(H)
an official (including a director) of, or an individual employed by, a person described in 
subparagraph (A), (B), (D), (E), or (G), or an individual having powers or responsibilities similar 
to those of such an official;
(I)
a holder (directly or indirectly) of at least 10 percent of the shares in a person described in any 
subparagraph referred to in subparagraph (H); and
(J)
a person who, directly or indirectly, is at least a 10 percent partner or joint venturer (measured in 
capital or profits) in a person described in any subparagraph referred to in subparagraph (H).
(b)
(1) To the extent not inconsistent with the provisions of this chapter and the policies prescribed 
by the Board, a fiduciary shall discharge his responsibilities with respect to the Thrift Savings 
Fund or applicable portion thereof solely in the interest of the participants and beneficiaries and
—
(A) for the exclusive purpose of—
(i)
providing benefits to participants and their beneficiaries; and
(ii)
defraying reasonable expenses of administering the Thrift Savings Fund or applicable portions 
thereof;
(B)
with the care, skill, prudence, and diligence under the circumstances then prevailing that a 
prudent individual acting in a like capacity and familiar with such matters would use in the 
conduct of an enterprise of a like character and with like objectives; and
(C)
to the extent permitted by section 8438 of this title, by diversifying the investments of the Thrift 
Savings Fund or applicable portions thereof so as to minimize the risk of large losses, unless 
under the circumstances it is clearly prudent not to do so.
(2)
No fiduciary may maintain the indicia of ownership of any assets of the Thrift Savings Fund 
outside the jurisdiction of the district courts of the United States.
(c)
(1) A fiduciary shall not permit the Thrift Savings Fund to engage in any of the following 
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transactions, except in exchange for adequate consideration:
(A)
A transfer of any assets of the Thrift Savings Fund to any person the fiduciary knows or should 
know to be a party in interest or the use of such assets by any such person.
(B)
An acquisition of any property from or sale of any property to the Thrift Savings Fund by any 
person the fiduciary knows or should know to be a party in interest.
(C)
A transfer or exchange of services between the Thrift Savings Fund and any person the fiduciary 
knows or should know to be a party in interest.
(2) Notwithstanding paragraph (1), a fiduciary with respect to the Thrift Savings Fund shall not
—
(A)
deal with any assets of the Thrift Savings Fund in his own interest or for his own account;
(B)
act, in an individual capacity or any other capacity, in any transaction involving the Thrift 
Savings Fund on behalf of a party, or representing a party, whose interests are adverse to the 
interests of the Thrift Savings Fund or the interests of its participants or beneficiaries; or
(C)
receive any consideration for his own personal account from any party dealing with sums 
credited to the Thrift Savings Fund in connection with a transaction involving assets of the Thrift 
Savings Fund.
(3)
(A)
The Secretary of Labor may, in accordance with procedures which the Secretary shall by 
regulation prescribe, grant a conditional or unconditional exemption of any fiduciary or 
transaction, or class of fiduciaries or transactions, from all or part of the restrictions imposed by 
paragraph (2).
(B)
An exemption granted under this paragraph shall not relieve a fiduciary from any other 
applicable provision of this chapter.
(C) The Secretary of Labor may not grant an exemption under this paragraph unless he finds that 
such exemption is—
(i)
administratively feasible;
(ii)
in the interests of the Thrift Savings Fund and of its participants and beneficiaries; and
(iii)
protective of the rights of participants and beneficiaries of such Fund.
(D) An exemption under this paragraph may not be granted unless—
(i)
notice of the proposed exemption is published in the Federal Register;
(ii)
interested persons are given an opportunity to present views; and
(iii)
the Secretary of Labor affords an opportunity for a hearing and makes a determination on the 
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record with respect to the respective requirements of clauses (i), (ii), and (iii) of subparagraph 
(C).
(E)
Notwithstanding subparagraph (D), the Secretary of Labor may determine that an exemption 
granted for any class of fiduciaries or transactions under section 408(a) of the Employee 
Retirement Income Security Act of 1974 shall, upon publication of notice in the Federal Register 
under this subparagraph, constitute an exemption for purposes of the provisions of paragraph (2).
(d) This section does not prohibit any fiduciary from—
(1)
receiving any benefit which the fiduciary is entitled to receive under this subchapter or 
subchapter III of this chapter as a participant or beneficiary;
(2)
receiving any reasonable compensation authorized by this subchapter for services rendered, or 
for reimbursement of expenses properly and actually incurred, in the performance of the 
fiduciary’s duties under this chapter; or
(3)
serving as a fiduciary in addition to being an officer, employee, agent, or other representative of a 
party in interest.
(e)
(1)
(A)
Any fiduciary that breaches the responsibilities, duties, and obligations set out in subsection (b) 
or violates subsection (c) shall be personally liable to the Thrift Savings Fund for any losses to 
such Fund resulting from each such breach or violation and to restore to such Fund any profits 
made by the fiduciary through use of assets of such Fund by the fiduciary, and shall be subject to 
such other equitable or remedial relief as a court considers appropriate, except as provided in 
paragraphs (3) and (4) of this subsection. A fiduciary may be removed for a breach referred to in 
the preceding sentence.
(B)
The Secretary of Labor may assess a civil penalty against a party in interest with respect to each 
transaction which is engaged in by the party in interest and is prohibited by subsection (c). The 
amount of such penalty shall be equal to 5 percent of the amount involved in each such 
transaction (as defined in section 4975(f)(4) of the Internal Revenue Code of 1986) for each year 
or part thereof during which the prohibited transaction continues, except that, if the transaction is 
not corrected (in such manner as the Secretary of Labor shall prescribe by regulation consistent 
with section 4975(f)(5) of such Code) within 90 days after the date the Secretary of Labor 
transmits notice to the party in interest (or such longer period as the Secretary of Labor may 
permit), such penalty may be in an amount not more than 100 percent of the amount involved.
(C)
(i)
A fiduciary shall not be liable under subparagraph (A) with respect to a breach of fiduciary duty 
under subsection (b) committed before becoming a fiduciary or after ceasing to be a fiduciary.
(ii) A fiduciary shall not be liable under subparagraph (A), and no civil action may be brought 
against a fiduciary—
(I)
for providing for the automatic enrollment of a participant in accordance with section 8432(b)(2)
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(A);
(II)
for enrolling a participant or beneficiary in a default investment fund or option in accordance 
with section 8438(c)(2); or
(III)
for allowing a participant or beneficiary to invest through the mutual fund window or for 
establishing restrictions applicable to participants’ or beneficiaries’ ability to invest through the 
mutual fund window.
(D) A fiduciary shall be jointly and severally liable under subparagraph (A) for a breach of 
fiduciary duty under subsection (b) by another fiduciary only if—
(i)
the fiduciary participates knowingly in, or knowingly undertakes to conceal, an act or omission 
of such other fiduciary, knowing such act or omission is such a breach;
(ii)
by the fiduciary’s failure to comply with subsection (b) in the administration of the fiduciary’s 
specific responsibilities which give rise to the fiduciary status, the fiduciary has enabled such 
other fiduciary to commit such a breach; or
(iii)
the fiduciary has knowledge of a breach by such other fiduciary, unless the fiduciary makes 
reasonable efforts under the circumstances to remedy the breach.
(E) The Secretary of Labor shall prescribe, in regulations, procedures for allocating fiduciary 
responsibilities among fiduciaries, including investment managers. Any fiduciary who, pursuant 
to such procedures, allocates to a person or persons any fiduciary responsibility shall not be 
liable for an act or omission of such person or persons unless—
(i)
such fiduciary violated subsection (b) with respect to the allocation, with respect to the 
implementation of the procedures prescribed by the Secretary of Labor (or the Board under 
section 114 of the Federal Employees’ Retirement System Technical Corrections Act of 1986), 
or in continuing such allocation; or
(ii)
such fiduciary would otherwise be liable in accordance with subparagraph (D).
(2)
No civil action may be maintained against any fiduciary with respect to the responsibilities, 
liabilities, and penalties authorized or provided for in this section except in accordance with 
paragraphs (3) and (4).
(3) A civil action may be brought in the district courts of the United States—
(A) by the Secretary of Labor against any fiduciary other than a Member of the Board or the 
Executive Director of the Board—
(i)
to determine and enforce a liability under paragraph (1)(A);
(ii)
to collect any civil penalty under paragraph (1)(B);
(iii)
to enjoin any act or practice which violates any provision of subsection (b) or (c);
(iv)
to obtain any other appropriate equitable relief to redress a violation of any such provision; or
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(v)
to enjoin any act or practice which violates subsection (g)(2) or (h) of section 8472 of this title;
(B) by any participant, beneficiary, or fiduciary against any fiduciary—
(i)
to enjoin any act or practice which violates any provision of subsection (b) or (c);
(ii)
to obtain any other appropriate equitable relief to redress a violation of any such provision;
(iii)
to enjoin any act or practice which violates subsection (g)(2) or (h) of section 8472 of this title; 
or
(C) by any participant or beneficiary—
(i)
to recover benefits of such participant or beneficiary under the provisions of subchapter III of this 
chapter, to enforce any right of such participant or beneficiary under such provisions, or to 
clarify any such right to future benefits under such provisions; or
(ii)
to enforce any claim otherwise cognizable under sections 1346(b) and 2671 through 2680 of title 
28, provided that the remedy against the United States provided by sections 1346(b) and 2672 of 
title 28 for damages for injury or loss of property caused by the negligent or wrongful act or 
omission of any fiduciary while acting within the scope of his duties or employment shall be 
exclusive of any other civil action or proceeding by the participant or beneficiary for recovery of 
money by reason of the same subject matter against the fiduciary (or the estate of such fiduciary) 
whose act or omission gave rise to such action or proceeding, whether or not such action or 
proceeding is based on an alleged violation of subsection (b) or (c).
(4)
(A)
In all civil actions under paragraph (3)(A), attorneys appointed by the Secretary may represent 
the Secretary (except as provided in section 518(a) of title 28), however all such litigation shall 
be subject to the direction and control of the Attorney General.
(B)
The Attorney General shall defend any civil action or proceeding brought in any court against 
any fiduciary referred to in paragraph (3)(C)(ii) (or the estate of such fiduciary) for any such 
injury. Any fiduciary against whom such a civil action or proceeding is brought shall deliver, 
within such time after date of service or knowledge of service as determined by the Attorney 
General, all process served upon such fiduciary (or an attested copy thereof) to the Executive 
Director of the Board, who shall promptly furnish copies of the pleading and process to the 
Attorney General and the United States Attorney for the district wherein the action or proceeding 
is brought.
(C) Upon certification by the Attorney General that a fiduciary described in paragraph (3)(C)(ii) 
was acting in the scope of such fiduciary’s duties or employment as a fiduciary at the time of the 
occurrence or omission out of which the action arose, any such civil action or proceeding 
commenced in a State court shall be—
(i)
removed without bond at any time before trial by the Attorney General to the district court of the 
United States for the district and division in which it is pending; and
(ii)
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deemed a tort action brought against the United States under the provisions of title 28 and all 
references thereto.
(D)
The Attorney General may compromise or settle any claim asserted in such civil action or 
proceeding in the manner provided in section 2677 of title 28, and with the same effect. To the 
extent section 2672 of title 28 provides that persons other than the Attorney General or his 
designee may compromise and settle claims, and that payment of such claims may be made from 
agency appropriations, such provisions shall not apply to claims based upon an alleged violation 
of subsection (b) or (c).
(E)
For the purposes of paragraph (3)(C)(ii) the provisions of sections 2680(h) of title 28 shall not 
apply to any claim based upon an alleged violation of subsection (b) or (c).
(F)
Notwithstanding sections 1346(b) and 2671 through 2680 of title 28, whenever an award, 
compromise, or settlement is made under such sections upon any claim based upon an alleged 
violation of subsection (b) or (c), payment of such award, compromise, or settlement shall be 
made to the appropriate account within the Thrift Savings Fund, or where there is no such 
appropriate account, to the participant or beneficiary bringing the claim.
(G)
For purposes of paragraph (3)(C)(ii), fiduciary includes only the Members of the Board and the 
Board’s Executive Director.
(5)
Any relief awarded against a Member of the Board or the Executive Director of the Board in a 
civil action authorized by paragraph (3) may not include any monetary damages or any other 
recovery of money.
(6) An action may not be commenced under paragraph (3)(A) or (B) with respect to a fiduciary’s 
breach of any responsibility, duty, or obligation under subsection (b) or a violation of subsection 
(c) after the earlier of—
(A)
6 years after (i) the date of the last action which constituted a part of the breach or violation, or 
(ii) in the case of an omission, the latest date on which the fiduciary could have cured the breach 
or violation; or
(B)
3 years after the earliest date on which the plaintiff had actual knowledge of the breach or 
violation, except that, in the case of fraud or concealment, such action may be commenced not 
later than 6 years after the date of discovery of such breach or violation.
(7)
(A)
The district courts of the United States shall have exclusive jurisdiction of civil actions under this 
subsection.
(B)
An action under this subsection may be brought in the District Court of the United States for the 
District of Columbia or a district court of the United States in the district where the breach 
alleged in the complaint or petition filed in the action took place or in the district where a 
defendant resides or may be found. Process may be served in any other district where a 
defendant resides or may be found.
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(8)
(A)
A copy of the complaint or petition filed in any action brought under this subsection (other than 
by the Secretary of Labor) shall be served on the Executive Director, the Secretary of Labor, and 
the Secretary of the Treasury by certified mail.
(B)
Any officer referred to in subparagraph (A) of this paragraph shall have the right in his discretion 
to intervene in any action. If the Secretary of Labor brings an action under paragraph (2) of this 
subsection on behalf of a participant or beneficiary, he shall notify the Executive Director and the 
Secretary of the Treasury.
(f)
The Secretary of Labor may prescribe regulations to carry out this section.
(g)
(1)
The Secretary of Labor shall establish a program to carry out audits to determine the level of 
compliance with the requirements of this section relating to fiduciary responsibilities and 
prohibited activities of fiduciaries.
(2)
An audit under this subsection may be conducted by the Secretary of Labor, by contract with a 
qualified non-governmental organization, or in cooperation with the Comptroller General of the 
United States, as the Secretary considers appropriate.
(Added Pub. L. 99–335, title I, § 101(a), June 6, 1986, 100 Stat. 582; amended Pub. L. 99–514, 
§ 2, Oct. 22, 1986, 100 Stat. 2095; Pub. L. 99–556, title I, §§ 112, 114(b), Oct. 27, 1986, 100 Stat. 
3133; Pub. L. 100–238, title I, § 133(a), (c), Jan. 8, 1988, 101 Stat. 1760, 1762; Pub. L. 100–366, 
§ 3(a), July 13, 1988, 102 Stat. 826; Pub. L. 101–335, § 8, July 17, 1990, 104 Stat. 325; Pub. L. 
111–31, div. B, title I, § 106(b), June 22, 2009, 123 Stat. 1855; Pub. L. 113–255, § 3, Dec. 18, 
2014, 128 Stat. 2921.)
 

LII has no control over and does not endorse any external Internet site that contains links to or 
references LII.

15.  Text
It's A First: Fiduciary Duty Claim Sticks Against A Bank 

For the first time that I am aware of, the Business Court has found a Complaint to sufficiently 
allege a breach of fiduciary duty claim against a bank, in today's opinion in WNC Holdings, LLC 
v. Alliance Bank & Trust Co., 2012 NCBC 50.

The case has a familiar ring to it on the facts.  Real estate loan based on an appraisal alleged to 
have overvalued the property.  Bank loaned $1 million plus which the borrower says it wouldn't 
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have borrowed but for the appraisal.  Property never developed due to financial downturn.

The borrower alleged the Bank had done more than just lend money, saying that it had served as 
a financial and development advisor for the project.  It said that the Bank had:

• "review[ed] property development agreements and [made] suggested changes" 
• "[performed] inspections of the property and development," and 
• "complet[ed] financial feasibility pro [forma]" statements that are traditionally completed 

by the debtor. 
Op. ¶62.

Those alleged facts were enough to Judge Murphy to state a claim for breach of fiduciary duty, 
and he denied the bank's motion to dismiss.

If you are a lawyer representing banks, there's still not much to worry about on the fiduciary duty 
front.  The Business Court said in an earlier case that  an ordinary debtor-creditor relationship 
generally does not give rise to the "special confidence" needed for a fiduciary relationship. Peak 
Coastal Ventures, LLC v. SunTrust Bank, 2011 NCBC 13 (N.C. Super. Ct. May 5, 2011).  It 
dismissed a fiduciary duty claim in Allran v. Branch Banking and Trust Corp., 2011 NCBC 21 
(N.C. Super. Ct. July 6, 2011). And the Court of Appeals affirmed the dismissal of a fiduciary 
duty claim against a bank in Branch Banking & Trust Co. v. Thompson, 107 N.C. App. 53, 61, 
418 S.E.2d 694, 699 (1992).

Judge Murphy mentioned all those cases, but he left out Wells Fargo Bank, N.A. v. Vandorn, 
2012 NCBC 6 (N.C. Super Ct. January 17, 2012), in which Judge Gale said in dismissing a 
fiduciary duty claim against a bank that "in an ordinary lender-borrower relationship, the lender 
does not owe any duty to its borrower beyond the terms of the loan agreement."  Op. ¶17.

Lexis.com subscribers can access the Lexis enhanced version of the WNC Holdings, LLC v. 
Alliance Bank & Trust Co., 2012 NCBC 50 (N.C. Super. Ct. 2012), Peak Coastal Ventures, 
L.L.P. v. SunTrust Bank, 2011 NCBC 13 (N.C. Super. Ct. 2011), Allran v. Branch Banking & 
Trust Corp., 2011 NCBC 21 (N.C. Super. Ct. 2011), Branch Banking & Trust Co. v. Thompson, 
107 N.C. App. 53 (N.C. Ct. App. 1992), and Wells Fargo Bank, N.A. v. Vandorn, 2012 NCBC 6 
(N.C. Super. Ct. 2012) decisions with summary, headnotes, and Shepard's.

Read this article in its entirety on North Carolina Business Litigation Report, a blog for 
lawyers focusing on issues of North Carolina business law and the day-to-day practice of 
business litigation in North Carolina courts.

For more information about LexisNexis products and solutions connect with us through 
our corporate site.
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16.  Text

Support Us!

• About LII 
• Get the law 
• Lawyer directory 
• Legal encyclopedia 
• Help out 
• Follow

•

1. U.S. Code › Title 29 › Chapter 18 › Subchapter I › Subtitle B › Part 4 › § 1109

29 U.S. Code § 1109 - Liability for breach of 
fiduciary duty

• US Code
prev | next
(a)
Any person who is a fiduciary with respect to a plan who breaches any of the responsibilities, 
obligations, or duties imposed upon fiduciaries by this subchapter shall be personally liable to 
make good to such plan any losses to the plan resulting from each such breach, and to restore to 
such plan any profits of such fiduciary which have been made through use of assets of the plan 
by the fiduciary, and shall be subject to such other equitable or remedial relief as the court may 
deem appropriate, including removal of such fiduciary. A fiduciary may also be removed for a 
violation of section 1111 of this title.
(b)
No fiduciary shall be liable with respect to a breach of fiduciary duty under this subchapter if 
such breach was committed before he became a fiduciary or after he ceased to be a fiduciary.
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(Pub. L. 93–406, title I, § 409, Sept. 2, 1974, 88 Stat. 886.)
 

17.  Text
Banking and Finance

 
Mack Sperling 
27 Jan 2012 

• fiduciary duty 
• lending institutions 

Related Publications

Complex Issues in California Family Law - Complete Series 

https://www.congress.gov/public-laws/93rd-congress#406
https://www.law.cornell.edu/rio/citation/88_Stat._886
https://www.lexisnexis.com/LegalNewsRoom/members/mack-sperling
https://www.lexisnexis.com/LegalNewsRoom/members/mack-sperling
https://www.lexisnexis.com/LegalNewsRoom/members/mack-sperling
https://www.lexisnexis.com/LegalNewsRoom/tags/fiduciary%2bduty
https://www.lexisnexis.com/LegalNewsRoom/tags/lending%2binstitutions
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-law-complete-series-skuusSku65720?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-law-complete-series-skuusSku65720?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-law-complete-series-skuusSku65720?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-law-complete-series-skuusSku65720?src=PAC-CommunityServer-StoreRelatedDocs


Banking Regulations

www-scannedretina.com - 58 of 60 - arnie@arnierosner.com - 714-964-4056

Complex issues in California Family Law-Volume B 

Complex Issues in California Family Law-Volume A 

Visit the LexisNexis Store »

Browse Topics

• bank failures 
• Bernard L. Madoff Invesment Securities 
• CFPB 
• clawbacks 
• Consumer Financial Protection Bureau 
• D and O insurance 

https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-lawvolume-b-skuusSku58981?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-lawvolume-b-skuusSku58981?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-lawvolume-b-skuusSku58981?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-lawvolume-b-skuusSku58981?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-lawvolume-a-skuusSku58980?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-lawvolume-a-skuusSku58980?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-lawvolume-a-skuusSku58980?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/categories/shop-by-jurisdiction/california-157/complex-issues-in-california-family-lawvolume-a-skuusSku58980?src=PAC-CommunityServer-StoreRelatedDocs
https://store.lexisnexis.com/search?query=fiduciary+duty&num_ranks=3&ssb=no&bl=more&si=yes&rc=3&start_rank=4
https://www.lexisnexis.com/LegalNewsRoom/banking/b/banking-finance/archive/tags/bank%2bfailures
https://www.lexisnexis.com/LegalNewsRoom/banking/b/banking-finance/archive/tags/Bernard%2bL-%2bMadoff%2bInvesment%2bSecurities
https://www.lexisnexis.com/LegalNewsRoom/banking/b/banking-finance/archive/tags/CFPB
https://www.lexisnexis.com/LegalNewsRoom/banking/b/banking-finance/archive/tags/clawbacks
https://www.lexisnexis.com/LegalNewsRoom/banking/b/banking-finance/archive/tags/Consumer%2bFinancial%2bProtection%2bBureau
https://www.lexisnexis.com/LegalNewsRoom/banking/b/banking-finance/archive/tags/D%2band%2bO%2binsurance


Banking Regulations

www-scannedretina.com - 59 of 60 - arnie@arnierosner.com - 714-964-4056

• debt collection 
• Dodd-Frank bill 
• Dodd-Frank Wall Street Reform & Consumer Protection Act 
• failed bank litigation 
• FDIC 
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• sec enforcement 
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More

Do Bankers Ever Have Fiduciary Duties To Their 
Customers? 

If a bartender serves a visibly intoxicated customer with even more alcohol and the customer 
then causes an accident while driving drunk, the bartender can be liable under North Carolina's 
Dram Shop Act, N.C. Gen. Stat §18B-120, et seq.  But if a banker showers cash on a borrower to 
fund a  deal which goes bad, does the borrower have any claim against the banker for not cutting 
him off?

 The short answer is that bartenders are held to a higher standard than bankers.  A claim against a 
lending bank for anything other than a violation of the terms of the loan documents -- say such as 
a claim for breach of fiduciary duty -- is almost always doomed to dismissal  Judge Gale of the 
Business Court last week did exactly that to the borrower's claim in Wells Fargo Bank, N.A. v. 
Vandorn, 2012 NCBC 6, saying that "[I]n an ordinary lender-borrower relationship, the lender 
does not owe any duty to its borrower beyond the terms of the loan agreement[,]" Op. ¶__. 
(quoting Branch Banking & Trust Co. v. Thompson, 107 N.C. App. 53, 418 S.E.2d 694, 699 
(1992)).
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Wells Fargo had sued Vandorn, Cook and an LLC formed by the two individuals to collect on a 
defaulted loan made for the LLC  to buy a lot in a high-end resort development called 
Laurelmor.  Laurelmor was billed as a 6,000 acre golf resort, with the course designed by PGA 
great Tom Kite, to be developed in the North Carolina mountains.  The Winston-Salem Journal 
says that Laurelmor "collapsed under the bad economy and a massive loan."

Read this article in its entirety on North Carolina Business Litigation Report, a blog for 
lawyers focusing on issues of North Carolina business law and the day-to-day practice of 
business litigation in North Carolina courts.

For more information about LexisNexis products and solutions connect with us through 
our corporate site.
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